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Title 33-—Mavigatlon and Navizshia Waters

CHAPTER I1-—COQRPS OF ENGINEERS,
DEPARTMENT COF THE ARMY

Reguletory Programs of the Cams of
Enginsers
AGENCY: U.S, Army Coros of Englneers,
Dol

ACTION: Final rules,

SUMMARY: We are revising and reor-
ganlzing all regulations governing the
permit programs of the Corps of Engi-
neers. The new formst is desipned to
make the policlcs and procedures more
understandabla to o persen desiring to
perform work !n tha waters of the United
States. The Sectlon 404 program (dise
charging dredged or I matsrial into the
water) {a belng revised to clerify many
terms and to provide for the issuance of
nationwide permits. The naw resyulations
showld enable w person ko zat o gulcker
decision on his apeBeation, N1 the case
of nationwide pereitts, no abpieation rt
all is reqilired. -
EFFEQTIVE RATE; July 19, 1877,

FOR FIIRTEER IRFORLATION CON-
TACT:

Mr. Curtis Cierk or 3r. Zernle Goode,
Regulatory Functions sranch, shana:
202-653-3076 or Mr. Willlarma iTede-

man, CThlef Counsils Diies, phone;
20265328163
SUPPLEMENTARY TNEFCRMATION:

irlng nnture

Boecause of the rapldiy eiib
¥

have prefacsd ihis sunplen
matlon with o s
cuszlon,

Hrsonnioal HatkGRGUND

The Dennrtment of e Army, acking
throuph the Corps of Bnginesrs, 13 re-
sponsible for wdminlstoring vorious Ped-
eral lsws that regulats carialn fypes of
activilies In sopeelile walers o the Onlted
Stales and ihe veeensg, The puthoritles
for these reguisiory mroprams are based
primariiy on various sections of the River
and Harbor Act of 1899 (33 U.B.C. 401
et 32q.}, Sevtion 404 of the Federal Water
Pollution Consrol Ast Amendments of
1874 (33 W.E.0L 1344) and Section 103 of
the Marine Protecticn, Musearch and
Bancluaries Act of 1972 (33 U.3.C. 1413},
¥ach of these laws will e discussed in
further detall below,

THE RIVEK AND HARDOR ACT OF 1859

Until recently, the ragulatery programs
ol the Corps of Engineers were adminds-
tered only pursuent to varicus sections
in the River and Hsrbor Act of X898,
‘These Incliyde; Bection 9 (33 J.8.C, 4013 ;
Bectlon 18 (33 US.C. 403}, Ssetlon 11
(33 U.8.C. 4043 ; and 2ection 13 (33 V.80,
40T,

Baotion £ requires n parmit Lrom thoe
Corps of Enpgineers to conntsucth sny dam
or dike in & navigebls smber of the United
Btates, The consent of Qonpress B olso
required I the navigenie wator 18 nter-
state, and the consaong of e anproprinte
Btate leptals v s ranuired oF the water
13 Intrestats Sirtdoes and causeways eon-
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structed In navigable waters o©f the
United States alzo require permits under
Sectlon 9, but the authority to issue these
permits was transferred to the 7.8, Coast
Guard in 1966 when the Department of
Transportation was ¢realed.

Sectlon 10 ldentifies other types of
structures or work In or affecting
navigable waters of the Tnited States
thet are prohibited unless permlitied by
the Corps of Engineers. However, unlike
Section 8, the consent of Congress or a
State legislature is not required. Section
10 requires permits frorn the Corps for
structures in navigable waters such os
niers, breakwaters, bulkhends, revet-
ments, power transmission Iines, and nids
to navigation. It also requires permits for
varipus types of work performed m
nayigable waters, including dredging and
stream channellzation, exeavation snd
filllng. In addltion, any work that s per-
formed outside the Umits of a pavigahle
witer which afects its navigable capacily
may alsg require & Section 10 permit.

The 1880 Aot was enascted o protect
navigation and the navigable capacity
ol the natlon's waters. Sectlon 11 focuscs
oll this basle econcern by allowing the
Secretary of the Avmy to establish harbar
Hries landward of which plers, wharves,
hulkheads, and other structures or wirk
could be built or performed without o
Corps permit. However, 65 will be noted
below, these harborlines now serve only
ars guides to defining the affshore limits
of these activities from the standpoint of
their Iinpact on navigation, They can no
jonper be relied upon as a subatitute for
the requirement to obtain & permit under
the 1899 Act.

Violgtion of the provisions and require-
merits of Sectlen 8, 10, ar 11 of the 1828
Aet zan result in criminal prosecution.
Section 12 specifles criminul fnes that
range hetween $500 and $2 500 per day of
violation and/or faprisonment, either or
both of which may be impnsed vpan cone
viction. In addition, Section 12 also pro-
vides for Injunclive relief that may be
conpht by the Onilted Btotes ¢ rospond
ta violations of these Sectinns, including
the restoration of the area to its orlginal
conditlon, See U.S, v, Moretts, 478 F, 22
415 (5th Clr, 18751},

Tntil 1868, the Coe adminlstered the
18989 Act regulatory program only to nro-
tcet nevigation and the navigable eapac-
Ity of the natlon's walers. The pormit ro-
quirements of the Act were Umited I
their applicatlon to waters that wers
presently used as highwsays far the trans-
portation of Interstate or forelgn com-
merce.

On December 18, 1968, the Departmeni
of the Army revised its pollcy with re-
spect to the review of permit applica-
tions under Sections 8 and 10 of the 1899
Act. It published In the PepErar REecISTER
# st of sdditional fectors besides navi-
galtlon that would be conaldored !n the
review of lheso applicetions. These -
cluded; fish snd wildllfe;, conservation;
paoilutlon: sesthetics: ecology; and tle
general publie mterest. (33 CFR 209.120.)

The 1668 change ia polley identified
this new trpe of review as a “publis
intarest review” It was adopted in ra-
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spanse to a growing natlonsl concern for
enviroumental values as they related to
our natlon's water resources and iln re-
sponse i related Federsl legislation, such
a3 the Plsh and Wildlife Coordination Act
{18 US.C, 681 et seq.), that required
the consideration of some of these con-
cerns in Federal declsion-making. Enact-
National Environmental
Polley Act on Johuery 1, 1970 (42 U.B.C.
4331 et sea.} gave further support to this
change In roliey.

The “public interest review” received
1ts first judicial test In the case of Zabel
v. Tabh, 430 P, 2d 199 (15th Cir. 19503,
cert. den. 401 T8, 910 (1972) In which
thie Court upheld the denlal by the Corps
of & landfill permit for fish and wid-

‘1ifs reasons (and not reassons related to

navigation)., In reaching this decision,
the Court reafirmed the Department of
the Army's position that it was “actine
under a Congressiomal mandate to col-
iabocrrte and consider all of these fac-
tors” when It reached that decislon.

In further response to the sdoptlon
of this public interest' review, the De-
parimsnt of the Armny revised its harhor-
lisne repulation (33 CFR 209.150, on
May 27, 1870, This revisipn nade it
nlear that permits were required for any
work commenced landward of an estab-
lisned harborline after May 27, 1970, and
whint these permit applications would re-
selve o full public Interest review. ©Of
course, navigetion concerns in this pub-
lic interest review will be gulded, in
larga part, by the presence of eslih-
Zishad harborlines.

Puring 1972, the Corps of Englneers
reviewed all judletal decisions In which
the term “navigable waters of the Uniled
States” had been Interpreted In order
to Identify all waters to which Sections
B oand 10 of the 1899 Act could he ap-
rllad, Tz analysis was made I response
to the Federal government's growing
concern over the protection of the na-
tion's water resources end the need to
protect those resources through the full
mandate of avallahls ¥aderal laws.

On Beptember &, 1972, the Corps of
Englneers published en administrative
definitlom of the term “navigable walers
of the United Btates” in the FrdersL
NECISTER (3ubsegquently codified as 33
CFR 209.26¢), This definition weas In-
tended for use In the Corps' administra-
tlon of Sections 9 and 10 of the 1899
Act, and ineluded the following: (1)
all waters presently used to transport
mterstate or forelgn rcomumerce  (sce
Danlel Ball v, United States, 77 U.B. 557
(1871} 3; {2) all waters used in the past
to transport Interstate of foreigm com-
metrce (see Ecomomy Light and Power
Company v. United Stafes, 256 U.S, 113
(i) ell waters suseeptible to use
in thelr ordinary condition or by reason-
able Improvement to transport inter-
atate or forsign commerce {(aso [UUnifed
Stater ¥, Appalachian EKlectrie Power
Co., 311 U8, 377 (1940)) ; and all watera
subfect to the ebb and fow of the tide
tsce United States v. Morelti, supra). The
landward Hmit of this jurisdiction for
freshrwater was established a8 the
ardinary high water mark and the shore-
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werd lmit for tidal water
lshed as the mean high
{mean higher high watar
West Coast),

On April 4, 1974, the Corps of En-
gineers published final revislons to its
permit regulation (33 CFR 209.120) (Pro-
Posed revisions wers published for in-
terim guidance on May 10, 1073). Thess
revislons were made for the tollowing
TERAOA

a. To incorporate new Permit programs
established under Sectlon 404 of the
FWPCA and Sectlon 103 of the MPRSA
(discussed {in more detail below ;

b, Ta incorporate the requirements of
new Federal legislation related to the
review of the Federal permit applica-
tlons, including: other sections of the

A and the MPRSA: the National
Environmentg} Pollcy Act of 1869, and
the Coastal Zone Mansgement Act of
1972, s amended (16 U.5.C. 1451 et seq.),

¢. To adopt additions] factors of con-
cern in the pyblic interest review, in re.
Sponse to this related legislation, includ-
Ing, in addition to these previously
announced, the following : economics,
historic values, Hood damage prevention,
land use classification, recreation, water
supply, and water quality.

d. To adopt criteria that would alse be
cohsldered in the evalustion of each per-
mit application including the desirability
of using appropriaie alternatives: the
extent and permanence of the beneficial
and/or detrimental effecis of the pro-
posed nctivity; ang the cumulative ef-
fect of the activity when considered in
relation to other activitles in the same
general area;

e. To adopt g wetlands poliey that
would protect wetlands within the Corps
Jursdiction from UNNecessary destrize-
tion: and

I. To immplement procedures thuat in-
Bured compliance with these new staly-
tory and policy review Tequirements.

As previously noted, regulationg have
heen published throughout the past FeATs
to Implement Sections 9, 1p, 11, and 13 of
the 1899 Act. ‘These reguiations have all
been Included in Par} 208 of Title 13 ol
the Code of Federal Regulations as fol-
lows;

A, 208.120. Permlts for Activities o Navt-
gable Waters and Ocvean Whaters.

B. 307,125, Dams ang Dikes Across Water.
WaeFS,

©. 209.131. Permits for D!schﬂ.rges of De-
Posits Into Mavigable Waters,

d. 209.150. Harbor Lines,

&. 200.260. Definitlon of Navlgable Waters
of the United States,

THE REFUSE ACT PERMIT PROGRAM

On aprfl 7, 1971 the Corps of Englneers
Implemented the first natlonwide pro-
fram to regulate the discharee of pollut-
ants Into the nation's awters. Authority
for this permit DIOETam was based on
Section 13 of the River and Harbor Act
of 1899 (33 Us.C. 407y, commonly re.
ferred to as “The Refuse Act”, which
Prohihits the dischurge of “refuse mat-
ter” ints navigahle waters of the United
BStates or theip tributaries, or onto the
banks of such waters if the “refuse mat.-
ter” is ltkely to be washed Into o navi.

was estab.
water mark
mark on the
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gable weier. Regulations to implement
this permtt PIOETAmM were published In
33 CFR 205.131. On December 24, 1971,
the permit program wag enjolned by the
District Court for the District of Colum-
bia In the case of Kalur t. Resor, 335 B
Supp. 1, (D.D.C, 871,

Tke Refuse Act bermit program . re-
malined suspended unti} Oclober 18, 1472,
when Congress enacted the FWPCA. Beg-
tlen 402 of the FWPCA Bstablished the
National Pollutant Discharge Elimina-
tlon System Program, which subsumed
the Refuse Act permit program. Section
4020a) (5) provides that no permits may
be issued under Sectlon 13 of the 189%
Act for discharges into waters of the
United States after 18 Oetoher 1973,
However, the Refuse Act prohibitiens can
only be lifted by the issuance of an
NPDES permit, and the Relfuse Act re-
mang a viable Federa] enforcement
mechanism for the discharge of pollut-
BOis Into these waters wilthout such a
permit.

SECTION 404 OF THE FWPFCA

Cn October 18, 1872, Congress enanted
the Federal Water Poliution Control Act
Amendinents of 1972 with the annoynced
burpose of restoring and malnizining the
chemical, physical, and blological integ-
Hty of the Nation's waters. The FWPCA
established a numbear ol goals, reguire-
ments, prohidbitions, ang
achieve this burpose, and addressed the
problems of water pollution by using
wany different approaches. The Amend-
ments provide Federgl financial asstst.
ance for major research and demonstra-

various sources and types of pollution,
including toxic, Oll, and hazardous sub-
stances. Section 208 of the Act provides
for the development and Implementation
of areawide waste treatment manage-
ment planning Processcs to control all
sources of poilytion.

Section 301 of the FWPCA prahibits
the discharge of pollutants from gis-
CrITLBlE conveyances tdefined ag “point
scurces”) Into “navigable waters”, (de-
lined in the FwpbCA as “the waters of
the United States, ncluding the terri-
torial seas”), unlecs the discharge ig
In compliahee with Section 402 or 404 of
the Aet. As noted above, Section 402
establishes the Natipna Poliutant Dige-
charge Elinination System to regulale
industrial and municipal npoint soUrce
discharges of pollutants into the Nation's
waters. The NPDES permit program ig
administered by the Administrator of the
Environmental Protection Agency, and
provides an epportunity for the Admin-
Istrator to transfer (his responstbility to
those States that have the authority angd
capability to sssume responsibility for
the admintstraljon of the NFDES prao-
gram.

Section 404 of the FWPCA estahlishes
& permit program, administered by the
Secrelary of the Army, acting through
the Chief ot Engineers, 1o regulsate the
discharge, into the waters of the United
States, of dredged material und of thosa
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pollutants that comprise Al material
Appleations for Section 404 permity gre
evaluated by using muldelines develaped
by the Administrator of EPA, In conjunc~
tion with the Becretary of the Army (See
10 CFR 230}, The Chief of Englnears cAn
make a decision to issye a permit that
I8 Inconsistent with those guldelines if
the intercsts of navigation require. Sec-
tlon 404ic)  glves tha Administrator,
EPA, furlher authority, subject to cer-
tafin pProcedures, to restriet or praohibit
the discharge of any dredged or i1l ma-
terial that may canses an unacceptable
adverse effect nn municipal water sup-
plies, shelifish beds and fishery areas ¢in-
tiuding spawning and breeding ATEAS),
wildlife, or recreational areus,

Viclation of the vrohibition gpecificd
in Section 301 of the FRPCA a2ainst
discherging pollutants into the waters
of the United States without & required
Permit under Section 402 or 404, gor per-
mit conditions, or of other requirements
of the FWPCA, can result in oivil fines
of not more than $10.000 per day of
viclation, criminal fintes of up o $£350,000
per day of violation, Imprisonment, and/
or injunctive relicf, ineluding restoration
of the area to 1tg original condition. The
€xact provisions for Federal enforcement
of the FWPCA are estublished In Sertion
309. (33 UB.C. 1319).

Asg pari of the revisiens to its Aprif 3,
1974 permit regulation, the Departmoant
of the Army pablished regulations to im-
rplement the Sectiop 404 permit program.
‘These regulations limited the Section 404
permit program to the same wuaters that
Were being regpulated under the River
and Harbor Act of 189%- waters that are
subject to the ebb ang flow of the tide
shoreward to their wean high water
mark (mean higher waler mark on tha
West Coast) and/or waters that gre
presently used, were used i the past, or.
&re susceptible to use to transport inter-
state or foreign commerce.

The Natura)] Resources Defense
Council and the National Wildlife Fed-
eration challenged ihis limitation on the
Jjurisdiction of Section 404 as being in-
consistent with the Intent of Congress
to regulute “al waters of the United
Stutes,” as expressed in the FWPCA's
definition of "navigabie waters.,” Con-
Cern was expressed over the need to reg-
ulate the entire squatie system, ineclud.
ing all of the wetlands that are part of
it, rather than only those aguatie areas
that are arbitrarily distinguished by the
presence of an ordinary or mean high
water mark. (A major portion of the
coastal wetlands gpra above the mean
high water mark gnd were outside the
permit review requirements of Section
404 by thie Interpretation.) Concern wag
expressed over the need to regulate the
many tributary strearns that feed into
the tidal and commercially navigable
waters (al] of which were subjeet to reg-
ulation under the Refyse Act and NPDES
PrOgrams; since the destruction and/or
degradation of the physieai, chemical,
and biclogical Integrity of e£ach of these
waters Is threatened by the unregulated
discharge of dredged or il material. And
COnCErn was expressed for the many

YIB—TUESDAY, JuLY 1%, 1977



-

-

Srigd

other waters, Inelrding lakes, {zolated
wetlands, and potholes whose degrada~
tion, destruction, and disappearance con-
tinues to increase at glarming rates,

On March 27, 1875, the District Court
for the Distriet of Columbina ordered the
revocation and rescission of that part of
the Departinent of the Army's regulation
“which limits the permit (Section 404)
Jurisdietion nf the Corps by definition
ur vtherwise to other thap the wators
of the United States.” The Court further
ordered publieation of proposed regula-
tlons within 15 days (latepr amended o
%0 days) which clearly recopnized the
full requlatory mandate of the PFWPCA
with respect to Section 404, and final
regulations within 3¢ days of the date ot
the srder (later amended to 80 days).
NEDC v. Callaway, 397 F. Supp. 685
(MDA, 1995,

Responding te this court order, the
Corps purhlished Pour alternative pro-
postd regulations {n the Fenerar REGIS-
TER for cominent on May &, 15875, Over
4.500 comuments were received in re-
sponse to these proposed regulations.
Many of these comments wssisted the
Covps {n developing an administrative
definition of “navipable wuters" that was
consistent with the intent and objertives
of the FWPCA and alse in developing a
program that was responsive to many of
the concerns ralsed by the comments,

On July 25 1975, the Corps of Engi-
necrs published an interim final repula-
tion In the Frnenat RecisTrr. The interim
final regulation essentlally melded revi-
sions to the Section 404 nrogrum into the
previously published Aprii 2, 1974 regu-
lefton, It included administrative defi-
idtlons of “navigahle waters”™, “dredged
material” and <A1 material”, and proce-
thirel mechanisms to aveid unrnecessary
duplicative review in those states that -
have permit programs similar to Section
{14,

X 9'1‘113 Interhn final regulation ndroinig.

iratively defined the term “navigahble
waiers” to include: constal waters, wet-
lancs, mudfats, swamns, and slmilar
arens;  Ireshwater lakes, rivers, nnd
streams that are nsed. were used 0 the
past, or are susceptible to use to trans-
vort interstate commerce, neluding all
tributaries to these waters: interstate
waters: .~certaln  specificd  intrastate

- waters, the pollution of which would af-

fert interstate commerce: and freshwater
wetlands, including marshas, shallgws,
Swamps, and similar areas that are eon-
tipuous or adiacent to the above de-
seribed lakes, rivers, and Sireams, and
that are periodically inundated and nor-
mally characterized by the prevalence of
vegetation that requires saturated soil
eonditions for growth and reproduction.

The regulation also specified that per-
mits wduld not be required for discharges
beyond the “headwaters” of a river or
streamn unless the interests of wiler
quality required assertion of jurisdiction
above the headwaters, “Headwuters” was
defined as “the point on the stream above
witlch the flow is normaliy less then 5
cuinie feet per second * + &¢

Any muterial that Is execavated or
dredged from a water of the United
States and reintroduced Into a water of

FEDERAL
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the United States 1s considered to be the
“diseharge of dredged material” for pur-
poses of Sectlon 404, ’

"Fill material” was defined to clude
the following activitles: the creation of
Instlands, elevatlons of land beneath
waters of the United States, or Impound-
ments; the bullding of any structiyre or
Impoundment requirng rock, sand, dirt,
or other pollutants for its construction;
site-development fills: causewny or rosl-
fills; dams and dikes; artificial islands:
property protection and/or reclamation
devices such as riprap, groins, and break=-
waters; beach nourishment; levees; and
backfill for various structures and utility
lines.

The regulation ulso identified certain
types of activitles that were excluded
from the program because they do not
invoive the discharge of dredged or Al
malterial Inte water. Plowing, seeding,
cuitivating, and harvesting for the pro-
duction of food, Aiker, and forest products
were included In this lst of exesluded ac-
tivities, Also excluded from the program
was material placed for maintenance and
emergency reconstruction of existing fills,

The July 25 regualion adopted n
prhase-in schedule to implement the per-
mit requircnents of Section 404 for dis-
charges in the above defined waters, and
also included authority for District Fngi-
neers (o issue general permits for these
discharges that cause only a minor in-
dividual and cumulative impact to the
environment. Phgs% I began immediately
upon publication of the regulation, and
Included all waters subject to the chh and
flow of the tide and/or waters that are,
were, or are susceptible to use for com-
mercial navigation purposes (waters al-
ready being regyulated by the Corps? plus
all adlacent wetlands to these waters
(thus eliminating the artificial ordinary
high water and mean high water mark
distinctions), Rhase II became effeclive
on September 1, {originally sched-
uled Tor July 1, 1876, but postponed for
60 days by Presidential action), and in-
cluded primary tributaries to the Phase
I waters and lakes greater than Ave acres
In surfuce area, plus wetlands adjacent
to these waters. Phage ITI, requiring per-
ntits for discharpes dredged or fill
material into ail waters of the United
3tates, became effective on July 1, 1977,
Discharges that oecur In & particular
waterbady hefore a scheduled phase-in
date are permitted by the regulation,
subject to six specified ronditions. Also
permitied by the requlation are certain
minor discharges, again suhbject (o the
same conditions.

Various policies and procednres were
also included In this regulation to allow
joint review and processing of appilea-
tions for Sectlon 404 permits in those
states with programs similar to Section
404,

On September 5, 1875, EPA published
literim final guidelines to be used in the
evaluation of preposed discharges of
dredred or flll material. These interim
guldelines nre published In 40 CFR Part
230.

A number of courts have had sccasion
Lo cor: ider whether particular waters,
Including wetlands, are “waters of the

United States™ within the seope of the
FWPCA. The frst case to address
whether wetlands beyond the mean high
water mark of traditional navigabie
waters of the United States ware subject
to the FWPCA was Unifed State. s, Haol-
land, 373, P Supp. 665 (M D, Fla,, 1974,
tn which the Court held: .

The court is of the oplnton that the mean
high waterline is no limtt to Federal author-
ity under the FWPCA. While the lne remalns
& valld demarcatlon for other purposes, It
has no ratlonal connectlon to the aguatic
ecasystems which the FWPCA 1 Intended to
proteet, Clongress has wisely determlined that
Federal authorily over water prilution prop-
erly rests on the commerce clause and not on
rest lnterpretations of an act destgned to
Protect navigatlon. And the Commerce clause
gives Cungress Ample authorlty to resch
Activities sbove the menn blgh water line
that pollute the waters uf the Unlted Stales.

Other Courts have pursued the 5RmMe
theme, and often use the Holland ration-
ale to support their pesition. These in-
clude the following: Umnited Stutey v.
Ashland Ofl and Transporiation Co., 504
Fad 1317 (6th Cir. 1974}, Invoiving dis-
charges of oil {nto a tertinry tributary tn
o navigable water of the United States:
Linited States v. P.F.2. Properties, Ine.
383 F. Supwp. 1370, 1381 (D.1.C, 1995} ard
Leslie Salt v, Froehlke, 403 F. Supp, 1202,
1206-1287 (NI, Cal. 1974) —each invely.
ing discharges of dredged or fill mAaterial
Into navigable waters of the Tnited
States; Conservation Council of North
Curoling v. Costanzo, 398 F. Supp. 653,
673 1ED, N.C. 1975); United States v,
Smith, 7 ERC 1836, 1938-1939 (E.I). Va,
1873); United Stafes v. iolden Acres,
fne., No. 76-0023-CIV-4, slip opinion
p- 06 (ED, N.C. Jan. 13, 1977 Uniteg
States v. Riverside Bayview Homes, Ine .
Civil Action No, 77-76041 (ED. Mich,,
Feh, 24, 1977)—all involving dischar;:es
into wetlands adiacent to navigable wa-
ters of the United States or 4 primary
tributary thereof in which the wetland
aren is located above the mean high tide
line or ordinury high water mark but is
still periodically Inundated and covered
with agquatic vepetatlon; and nited
States v. Burd and Eider, ERC 1275
(ND. Ind, August 13, 19%6) Involving
the discharge of fll material o o
natural freshwater loke,

SECTTON 103 OF THE MARINE PROTECTION,
RESEARCH AND SANCTUARIES ACT OF 1970

Five days after enuctment nof the
FWICA, Congress enacted the Marine
Protection, Research and Sunctuaries
Act of 1972 (33 U.S.C. 1413} This Act,
comnonly referred to as the MQeean
Dumping Act”, has many provisions that
tesemble the approach taken by the
FWPCA to regulate activities that can
pollute nr otherwise adversely affect the
prean waters, :

Sectlon 102 of the Act vests authority
In the Administrator, EPA, to 1ssue per-
mits, after notlce and opportunity for
public hearing, for the transporlation
from the Unilted States ot material that
13 Intended to be dumped In ocean waters.
“Meaterial” is deflned in the Act to in-
clude most Hquld, solid. or suspended
solid substances. Before tssuing a permit,
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the Admtnistrator is required to deter-
mine that the proposed dumping witl not
unreasonably degrade or endanger
hurnan healih, welfare or amenitles, or
the marine ehvironment, ecological syg-
tems or economic potentlalitiex. The Act
alse requires hirm to establish ocean
dumplng criteris to be used in mizking
this evaluation.

Bection 103 of the Ocean Dumping Act
iz similar to Bection 404 of the FWPCA
in that it creates a separate permit pro-
gram o be administered by the Secre-
tary of the Army. acting through the
Chief of Engineers, to regulate the ocean
dumping of dredged msaterial, The Act
requires the Corps of Engineers to make
the same evaluation that is required of
the Administrator for the ocean dump-
ing of other materials, and to make thig
evaluation, by using the ocenn dumping
criteria developed by the Administrator.
The Act also requires the Corps of Engi-
neers to utilize ocean dumping sites that
have been designated by the Administra-
tor. EPA, to the maximum extent feg-
slhle,

It the EPA c¢riterin prohibit opean
dumping, the Act requires the Corps of
Engineers to make an independent deter-
mination as to the need for the proposed
dumping based upon an evaluation of
the potenttal affect that would occur ta
navigation, economic and industrial de-
velbpment, and foreign and domestie
commerce of the United States if 3 per-
mit were denled. An independent deter-
minatlon as to other proposed methads
of disposal of dredged materianls and ap-
propriate locations for ocean dumping
must also he made by the Corps of Engi-
neers in the review ol applications for
ocean dumping.

Mo permit may be issued to durnp
dredged material In the oceans If the
dumping does not comply with the EPa
criteria uniess the Seeretary of the Army
steks B waiver of the criteria from the
Administrator after certifying that
there is no economically feasible method
or site available pther than the proposed
dump site under consideration. The Act
requires the Administretor to grant this
waiver unless he finds that the proposed
dumping will result in an unaceeptable
edverse impact on munieipal water D=
blies, ghelifish beds, wildllfe, fisheries, or
recreationel areas,

The KPA criteris for evaluating the
ocean dumping of all material, neluding
dredged material, are published In 40
CFR Pearts 220-228. These criteria were
revited by EPA, and the revistons are
published in the PEDERAL REGISTER dated
11 January 1977 (42 FR 2462).

Violation of any provision or require-
ment of the Ocean Dumping Act can re-
sult in eriminal or eivil penalties of not

more than $50,000 per day of vlglation, -

imprisonment, and legal actions to en=
Join imminent or continuing violetlons
of the Act,

REVISIONS To REcULATIONS

The Corps of Englneers published its
July 25, 1975 regulation as an tnterim
final regwlation, and provided 8 com-
ment period of B0 days in which inter-
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ested members of the public could com-
ment further on the regulation before it
was [inallzed. Today, we are finalizing
that regulation, We wish to take this op-
portunity to thank again those 2,000 in-
dividuels, government officlals, specinl
Interest groups, and companies who re-
sponded to this opportunity for addi-
tional comment. Many of you will fingd
that your suggestions have been devel-
oped in the revislons $o pur reguiation,

In addition-ta the 2,000 comments re-
celved on the interim final regulation,
the Corps of Engineers held four nation-
wide public hearings on the Ssetion 404
program and 243 Information meetings
that have assisted us in thece TEVisions.

We now have almost two years of cx-
perience in administering the Section 404
PTogram as revised by the July 25, 1975
regulation, and over three vears of ex-
perience in the administration of our
other permit programs since publication
of the April 3, 1974 regwation. This ex-
perlence has revealed some problem areas
that require correction. Onr District and
Divislon offices have raised these con-
cermns with us, and we have attempted to
respond do these probiems in revisions ta
the regulation.

One of the primary critielsms of the
existing regulation was ils length, orga-
nization and wordiness. We have re-
sponded to this concern by deleting re-
dundant paragraphs, rewording  sen-
tences, and completely recrganiying the
regulations. This includes & new format
that incorporates related regulations into
aun orderly sequence.

Today, we are rescinding the [ollowing
regulations:

& 33 CFR 209.120, “Permits for Avtlvities 1n
MNavigable Watcers or Goenn Watersn™;

b. 33 CFR 200.125, "Dams and IMNkes Across
Watoerways':

. 33 CFR 209.141, "Permits for Discharges or
Deposits inta Navigable Waters™;

- 33 OFR 20R.133, “Public Heurlngg',;

. 33 CFR 200 150, "Harbor Llnea™; and

- 33 CFR 200280, “Definition of Navigable
Waters of the United States.”

We are also, today, publishing the fol-
lowing new regulations, each of which
generally corresponds with one of the
above cited regulations that s being re-
seinded, All regqulations that pertaln
campletely Lo the permit programs of the
Corps of Engloeers, are being published
in B new serles of Title 33 of the Code
of Federal Regulations, and wil be in-
eluded In Parts 320 to 340. This new series
Is organized as follows:

A, Part 320, “Cleneral Regulatory FPullicies™;

b. Part 821, “Permits for Dams rud Dikes
in Mavigabla Waters of tha TUnited
States” (Section B of the River and Har-
bor Act of 189%);

¢. Part 322, “Permits for Structures or Work
lo or Affecting Navigable Waters of the
United Stales” (Section 10 of the Rlver

. and rHarbor Act of 1809):

d, Part 323, “Permits for Discharges of
Dredged or P Material into Waters of
the Unlted States” (Baction 404 of the
FPWPCA);

6. Fart 324, “Permits for Ocean Dumping ot
Dredged Material” (Section 103 af the
Marine Frotection, Retearch and Sanc-
tuaries Avt of 19121 ;

[+

o
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lal

. Part 325, “Processing of Denartment of the
Army Fermlte';
- Part 326, “Enforcement’;
. Part 327, "Publie Hearings*:
Part 328, "Harbor Lines'";
Fart 289, “Deflnition of Navigable Waters
of the Tniled Statea';
k. Parts 330 339 (Reserved).

The tollowing is &n explanation of each
new part of thie regulation, Including the
reasons for slenificant changes that have
been made, We will also respond to sig-
nificant.comments that were made In re-
sponse to various provisions in this regu-
lation,

bl aie gl

PART 320

This Part describes the general and
related statutory authorities that a-s
uscd by the Corps of Engineers in ad-
ministering the varigus permit DPIogRms
to regulaie activities in waters of the
United States and the oceans. The part
&lso describes the general policies that
are used by the Corps in the review of
eacli permit application, including: (1)
The public interest review described
above; and (2) policies on wetlands: fish
and wildlifc: water quality. historie,
scenie, and recreational values; effects
on limits of the territorial sea; interfer-
ence with adjacent properties or Federal
brojecta: and requirecments far otlier
Federal,. State, or local permits or cer-
tificalions. This part generally corre-
sponds to the provisions in paragraphs
{al, (b}, (o), (), and (gr (1), (33, 47,

(3}, (@), (1) and 118) of reseinded
§209.120,
We havea sserinptions of each of

the {ollowing Federal statutes to the list
of ‘Ielated legislation” in § 320.3 of this
Part, sInCETECH 0T MMse laws is involved
with ar related to the review of applica-
tons for Federal permits. These inelyde:
The Endangered Species Act of 1978 ( 18
U.8.C. 1521 et seq.) ; The Deepwater Port
Act of 1974 (33 U.S.C. 1501 et s5¢q.); The
Marine Mammal Protection Aot of 1972
(16 T7.5.C. 1361 et seq.); Sectlon 7(a) of
the Wild and Scenle Rivers Act (16 U.B.C.
1278 et seq.); and Section (¢} of the
Land and Water Conservation Fund Act
of 1865 (16 U.8.C. 46074 et seq.),

In §320.4(a), we have added three ad-
ditional items to the list of factors that
comprise our public interest review: En-
ergy needs, safety, and food require-
ments.

Several modifications have heen made
to our wetlands policy in § 3204(k), We
identified those wetlands "whose destruc-
tion or alteration would affect detrimen=-
tally the naturmal drainage characteris.
tics, sedimentation patterns, salinity dis.
tribution, flushing characteristics, cur-
rent patterns or environmental charac-
teristics,” as one of the types of wetlands
that s Important to the public Interest.
{Previously this valuuble wetlands fune-
tion was only recognized if the wetlanda
that perform it were located next to the
wetlands deseribed in the first two sib-
seclivns.) We aiso added o the list of
funetions those wetlands which through
natural water fltration brocesses, serve
to purily water, Finally, we have at-
tempted to clarify our guldance on deter-
mining whether a particular wellunds
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+ alteration 18 “necessary”. The change
now requires the Iistrict Englneer to
conslder wlicther the proposed activity
“is primarily dependent on being located
In or In close proximity to the aquatic
environment and whether frasible glter-
native sites are available.” Applicants are
required to provide sufficlent informa-
tivn to make this evaluation. We belleve
thal this change more closely corresponds
to the wellands polley in the Section 404
CGruidelines (40 CFR 230.5(hi (8} ).

At the request of the Department of
the Interior, we have ndded sites acquirect
under the Recreational Demonstrations
Projects Act of 1942 (PI, 77-594) to the
types of sites for which the palicy in
§ 320.4(e} on historic, scenic, and recrea-
tional values is applicable,

Clarifving langhage has been added
to our policy in § 320405 on other per-
mits or certifications required for the
same activity to ensure that it Is appli-
cable to all Federal, State and/or local
permits or certifications. Under this
poliey, we will process permit appHea-
tlons conetirrently (and in many cases
we plan to do this jointlyy with other re-
quired applications for Federal, State
and/er local permits or certifications, If
annther required permit or certification
is denied, wa will not issue a permit.

To ensure that this policy cannot be

used as'a mechanism to delay decision- -

raaking on our permit application
processing and decislon-making, how-
ever, we gl50 have modified it 1o sllow
the District Engineer to process a permit
application to conclusion if the respon-
sible government apcncy fails to take any
definitive action to issue ur deny its per-
mit or certification within three months
of ogur public notice.

We have added two new general poli-
cies to the review of all applications for
permils.  Section 32040k  includes a
policy on the safety of impoundment
striuctures that requires tha District En-
gineer to condilion permits for these
tvpes of stractires to reguire the permit-
tee to operate and maintain the structure
properly to ensure public' safety. This
polcy is not applicable, hawever, to im-
peundment structures for which an ade-
quate safety inspection program is re-
quired or which are under the control of
shother Federal agenhicy. Section 320.4(1)
Includes a policy on tha review of permit
applications In floodplains as required by
the May 24, 1977 Executive Qrder 11988,

FART

This part describes the special policies
and procedures that are followed In the
review of applications far dams or dikes
to be located In a navigable water of the
United States. As noted abave, this re-
view is made under Section 9 of the River
and Harbor Act of 1809 (33 U.S.C. 401),
Thie general policies deseribed in Part 320
and the general procedures described {n
Part 325 are also applicable to the review
of these applications.

Part 321 replaces 33 OFR 209.115, which
has been rescinded. We have defined the
terms “navigable waters of the United
Btates”, “dam”, and “dike” in this pari
to specily the types of waters to which

321

RULES AND REGULATIONS

Section § Is applicable, and the type of
strictures that will require Section 9
permits. We anticipate that our adminis-
tralive definitions of “dam” and “dike”
In Section 321.2 will assist in distinguish-
Ing these types of structures from those
that would otherwise be regulated under
Bection 10 of the River and Harbor Act of
1899,

In all other respects, the language In
Part 32! resembles that in rescinded
¥ 209.125.

PART 3232

This part prescribes the special policies
and procedures to be followed by the
Corps in the evaluation of applications
for structures or work in or affecting
navigable waters of the United States
pursuant to Section 10 of the River and
Harbor Act of 1899. The general polcies
specified In Part 320.4 and the general
procedures specified in Part 325 also are
applicable to this evaluation. Purther-
more, some of the activities that fall un-
der this Part will also require permits
under Section 404 of the 'WPCA and
Section 103 of the Ocean Dumping Act.

‘This Part corresponds to those sections
of rescinded 33 CFR 209.120 that incor-
porated the Secction 10 program. These
Include paragraphs (dy (1), (et (1) and
(4}, and (g) (2} (T), (8), (9), (213, 113y,

\;143. (15) and (16).

‘We have adopted administrative def-
Initioris of the terms “structure” and
“work” to identify the types of ackivities
that will require Section 10 permits (Sec.
322,23,

The 1973 regulation administratively
“grandfathcred” certain types of activi-
ties performed in navigable waters of the
United States (see rescinded 33 OFR
209.1204(8) (12) (vliry and  exempted
others allogether from the need to obtain
Section 10 permits (see rescinded 33 CFR
209.1200e) (13 ). This latter category in-
cluded the placement of alds to naviga-
tion by the U.S. Coast Guard end struc-
tures placed  in arttficlal canals, the
conneetion of which previously was ay-
thorized by a Section 10 permit.

Today, instead of aerin cxempting or
grandfathering these activities, we are
pernitting them through the issuance of
nationwide permits thal are Incorparated
mnto this regulation, We have also In-
cluded ather small struetures In these
nationwide permits that are often placed
In navigable waters and have only a de
minimus impact on the environment. We
are issuing nationwide permits for these
activities becmuse we feel that this ad-
ministrat{ve device is preferable to those
affected by 1t, and is a better adminlstra-
tive approach than relying on a “grand-
fathering” or “exemptlon” provision to
salisly the requirements of the 1899 Act,

The following activitles are subject to
these natlonwide pernmits (see § 322.4) :

L. The placement of alds to navigation
by the U.S. Coast Guard:

2. Structures constructed {n artiflctal
canals within prineipally residential de-
velopments where the connection of the
canal to a navigable water already has
recelved & Bectlon 10 permit:

3. Repalr, rehabllitation, or replace-
ment of any previnusly authorized, eur-

rently serviceable strurture, or of any
currently serviceable structure con-
structed nrior to the requirement for a
Seciton 10 permit (mno devistlon from
original plans is authorized)

4. Marine life harvesting devices, such
as pound nets. crab pots, eel pots, and
lobster traps:

5. Staff and tidal gages, water record-
Ing devices, water quality testing and
Improvement devices, and similar selen-
tifle structures;

§. SBurvey activities
sampling; and

1. Btructures of work compieted before
December 18, 1968 (the date on which we
adopted our public interest review) or in
navigable waters over which the District
Enpineer hus not asserted jurisdiction.

The nationwide permit imposes con-
ditions on each of these structures, pri-
marily to protect navigation.

Besides the nationwide permit, three
other types of authorizations are used to
issuc Section 10 permits. These ara-

1. Letters of permission—an individual
permit issued following the ebbreviated
review pracedures outlined tn § 325 5(L) ,

2. Individnal permits—permits issuyed
Tollowing u case-by-case analysis of an
application: end

3. General permits—permits issucd for
future minor work or structures in n par-
ticular region of the country that will
have only minimal Individual and cumn-
lative impact on the environment.

We have included definitlons of each
of these terms in the regulation (§322.2).
A person needing & Section 10 permit
should first check to see whether the
pbroposed project has already heen per-
mitted by a general permit or in ihis
Part through a nationwide permit.

Tn all other respects, this regulatinn
remains basically the same as published
in 1875,

including core

PART 323

This Part prescribes the special poli-
cies and procedures Lo be followed by the
Corps in the evaluation of appleations
for permits to discharge dredged ar fill
material Into the waters of the United
States pursuant to Section 404 of the
FWPCA. Again. as we have noted in
Parts 321 and 322, the general policies
specified in Part 320 and the general
procedures specificd In Part 3325 also
would be applicable to this evaluation.
Turthermore, some of the activities that
Ialt under Scction 404 will also require
permits under Sections & and 10 of the
River and IMarhar Act of 1899 (Parts 321
and 322,

This Part corresponds to those sec-
tions of the rescinded 33 QFR 209.120
that incorporated the Section 404 pro-
graml. These include: paragraphs (d)
{2y, 43, (B), (8), ('Y and ¢B8) and g
(17,

Sectlon 404 provides that the Corps of
Engineers may lssue permits, after no-
tiee and opportunity for public hearing,
for “discharges of dredged or Aili mote-
rial Ints navigable waters”. The major-
ity of comments received on the July 25,
1975 interim final regulaifon were
response to our definitlons of terms
“navigable waters”, “dredged material™,
ane “All materinl”,
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The legislative history of the term
‘'navigable waters” gpecified that i o
glven the broadest constitutional inter-
pretation unencumbered by agency de-
terminations which have been made ar
may be made for administrative pyr-
poses.” (H.R. Report No. 921465 at 144;
A Legislative History of the FWPCA at p.
327y, Article 1, Bectlon & of the Con-
Atltutlon gives the Federal Government
the authority -ig regulate commerce
wiih forelgn Natlons and amang the
several states.” We have interpreted the
guldance contained in this legislative
history to be consistent with the Fed-
eral Government's broad constitutional
power to regulate activities that affect
Interstata commerce as Interpreted by
the S8upreme Court on several orceasions,
Perez v, United States, 402 U.8. 148
(18703 ; Kutzenbach v. McClung, 379
U.8. 294 (1974) [ Heart of dtlanty Motel,
Inc. v, United States, 379 U.S. 241
(1964); and Wickard Y. Filburn, 317
U.B. 111 (1943,

Water pollution js one such activity,
Tor ae the Court stated in U.§. v, Hul=
land, supra. “Congress has wisely deter-
mined that Federal authority aver water
pollntion properiy rests on the commerce :
clause. And the commerce clause gives
Congress ample authority to reach activ-
ities * * = tha vollute the waters of the
United States” (Ree also the cases
cited above on defining “waters of the
United States” which affirmed the con-
stitutionality of Congress' broad msser-
tiom of jurisdiction.)

We followed this basic premiise in the
development of our administrative defi-
nition o “navigable walers" for ths
July 25, 1975 regulation, and we have
followed it again in our efforts to elarify
that definition in this regulation,

Cur definttion of “navi ab ¥ 2
in the 1975 regulatiomﬁﬁﬁﬂtl‘%
lowing:

Coastal walers that Are navigable
Wetera of the Unlted States Subject to the
e¢bb and fiow of the tide, ahoreward to their

mean high waler mark {mean higher hlgh
watler mark on the FPaclfie coast);

(3] Al coastal wetlands, muiflats,
FWAMDA, and similar aresg that are con-
tiguous or adiacent to other navigable

waters. “Coastal wetlagds” Includes marghes
And shellows end means those Areas periodl-
Inundated by sallne or brackish
weters and that gre nermally characterized
by the prevalence of 8alt or brackish water

vegetatlon capable of growth and reproduc-
tion;
(3) Rivers, lakes, streame, sng arilficla}

waler borlles thet are navigable waters of the
United States up to their herdwaters and
iandward to thelr ardinary high water mark;

Yy Al artificlally createq channels and
canels used for recreationsl or ather navigg-
tlonel purposes that are tonnected to olher
navigable waters, landward to thelr erdingry
high water mark;

(5] All tributaries of Navigable walers gr
the Unlited States up to their headweters
anud landwerd to theip ordinery high water
mark;

{8} Interstate walers landward ip their
ordinary high whter mark and up to their
headwuters; -

(7) Intrastate lskes, rivers and streamsg
landwnrd to thelr ordinary high water mark
And up to thelir beadwaters that dre utiliced:
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{a] By interstpte travelers for water-re-
inted recieationa) purpoaes;

{hi For the removel of fah that are sold
In interstate commerce; :

{¢) Por industrigl Purposes by Industrieg
in interstate commerce; or

(d) Inihe production of Bgricultural coma-
moditles 30ld or transported In Interstate
Comumeree:

[B) Preshwater wetlands, 1nclud1ng
marahes, ghalliowe, Awamps, and similer areng
thal are contiguons
NIEVIERUIC waters ang
vegetation. wetlnnds'
Means those arens that are perfodically jnun-
dated and thet are nurmelly characterleed
Dy the prevalence

reproduction; ang

{9} Those otner whiters which the District
Enginest delermines necessitate regulation
NLowaler guality as ex-
pressed 1t the gu'delines {40 CFR 230). For
EXAmpie, N the pgse of intcrmittent rivers,
Ftreanis, irtbutaries, and perchied wotlandsg

Many sugpestad that we change the
nomenclature of the term “"navigable
waters” and refep to our Jurisdiction
Jinder Section 404 as "W af the

nited States,” This 15 “the definition
EIVen to Lhaf Term in Section 502¢7) of

this consdlidation will
ing those waters that
Section 404 progran,

CATEGORY 1

Coastal ang inland waters, lakes, rivers,
and strea_rns that are navigahle waters

assist in clarify-
are subjert to the

» and (8} of the gld definition,
consolidation, we believe that
many of the embiguities rajseg in the
old definiiion will be clarifled.

The Federal

always been recognized, As we have noted
above, waters that fail within this cata.
Eory are also regulateg

UVATERORY 2

Tributaries to navigable waters of the
United States, Including adjacent wet-
lunds.-—This category  corresponds to
sections i4), 13), 8), and 19) of the
old definftion.

The Federgl gavernment's authority
to regulate activitjes on the rivers ang
streams that feeg into navigable waters
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of the United States also has been hig-
torically recognized, AS we noted in enr
historical barkground diseussion, Sectjon
10 of the River angd Harbor Act of 1859
can be used to regulate activities gutside
the jurisdictiona] Hmits of havigable
waters of the Wnited Btates if those
activities affect the navigable capasity of
those waters, Sectjon 13 of the 1898 act
alsu prohibits the dumplng of any refuse
meatier into qny tributary of 5 navigable
woater of the Unitag States, or anto the
banks of stich waters where the materia]

taries of navigable waters. In U.5. v, Agh.
lend Oil, supra, the Court stateq:
Polluiion coniral of
ONiy be exercised by
ol thelr tributarics,

We have adopted the Suggestion of
many commenters that we mearporute
into our deflnition (and not in the Pre-
amble as we did m 1875) Lhe statement

navigable etreams can
controlling pollution

CATEGORY 3

Interstate waters and their tributaries,
including adjneent wetlands.—Thig cate-
EQryY corresponds to those waters listed
in suctions (6) ang t8) of the aid defini-
tiom.

The affects of water pollution in one
state can adversely affect the quality of
the waters in ahother, particularly it
the waters involved are Interstate. Prior
to the FWPCA Amendments of 1372,
most federal statutes rertaining to water
quality were lmited o interstate walers.
We havo, therefore, ncluded this third
category consistent with the Federa] EDV~
errunent’s traditiongl role to protect
these waters from the standpoint of

interstate commerce that wil
through Pollution of interstate waters
and their tributaries.

CATEGORY 4

All other waters of the United States
not jdentified in Categories 1-3, such as
Isolated lakes and wetlands, in termittent
praivie potholes, and ather wa -
ters that are not part of a tributary sys-
tem to interstate waters or to navigaile
watlers of the United States, the deg-
radation or destruction of which could
affect interstate Commerce —This gate-
ROIY COIresponds to sections (T}, (8), and
(9) of the old definjtion,

Waters that fa]l within eategories 1.
2, and 3 are obvioys candidates for jn_
clusion as waters tg be protecteg under
the Federal] government’s broggd Powers
to regulate interstate conmerce, Other

to the production,
of interstate comineree even thougn they
are not Interstate waters or party of I3
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tributary systemn lo navigable waters of
the TInited States. The condition or
guality of water in these other bodies of
water will have an effect on Interstate
CLITIITIE e,

The 1875 definition identified certain
of these waters. These included waters
used:

(1) By interstate travelers far wuber-related
recreational purposes;

(2] For the removel of fish that are sold
In interstnte commerce:

(43 For industrial purposes by industrles in
interstate commerce; and

{1} Tn the proQuetion of agricultural com-
modittes sold or transported in lonler-
sinte commerce.

‘We recognized, however, that this list
was not all inclusive, as some waters
may be invalved as links to interstate
cumtnerce in a manner that is not readily
established by the listing of a hroad
category. The 1975 regulation, there-
fore, gave the Disirict Engineer authority
to assert jurisdiction over “othier waters™,
such as intermittent rivers, streams,
tributaries and perched wetlands, to pro-
teet waler quality. Implicit in this as-
sertion of jurisdiction over these other
waters was the requirement that some
connectlon to interstate commerce be
esiublished, even though that require-
ment was not ciearly expressed in the
1875 definition. )

We received many commetls and
criticisms concerning the waters covered
in sections (7) and (9) of the 1873 defini-
tion, particutarly with respeet to uncer-
tainty over the types of waters covered
by zeclion 9, and as to whether section
404 permits are required {o discharge
dredged or Al material into iese latier
waters.

We have responded ta these comments
by noting in the definition of these waters
that they are the type, the degradation
or destruction of which could affect in-
terstate commerce. We have also in-
corporated un expianatory footnote at
the end of this vategory which further
explains this comnection to interstate
commerce,

We are responding to the conecern of
uncertainty over the nced to obtain a
rermit in these waters by lssuing todey
a8 nationwide permit for discharges into
most of these waters, We belleve that
if the common sense conditions, guide-
lines and management practices pro-
vided In these natlonwide permits are
{ollowed, the concern for water quali-
ty. a3 it aflects the production, move-
menht and/or use for Interstate commeree,
ordinarily will be satisfied with respect
to these discharges.

Wetlagnds, Prior to enactment of the
FWPCA, the niean tide line (mean high-
er tide line on the West Coast) was used
to delineate the shoreward extent of
jurisdiction uver the regulation of most
activities in tidal waters under the 1899
Act as well as for mapping, delineation of
property houndaries, and other related
purposes. In freshwalter lakes, rivers and
streams that are navigable wuters of the
TInitad States, the landward limit of ju-
risdiction has been traditionally cstah-
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lished at the ordinary hlgh water mark.

The regulation of activities that cuuse
water pollution rannat rely on these ar-
tificial lines, however, but must focus
on all waters that together form the en-
tire aquatic svstem. Water moves in hy-
dralogic cycles, and the pollution of this
part of the aguatic system, regardless of
whether it Is sbove or below an ordinary
high water mark, or mean high tide line,
will affect the water quality of the other
waters within that aguatic system.

Tor this reason, the landward limit of
Federal jurisdiction under Section 404
must iclude any adjacent wetlands that
form the border of or arc in reasonsble
proximity to other waters of the United
Siates, as these wetlands are part of this
aguilic syslem,

The July 25, 1875 regulation identifies
“eoastal” and  “freshwater”  wetlands
contiguous or adjacent to other waters
of the United Statas as separate cate-
gories of waters for inclusion in our aver-
ull definition of the term “waters of the
United Stafes.” Many comments and
sugpestions were received on these terms.

Both “coastal” and “freshwater™ wet-
lands as used in the July 25, 1875 regu-
lation require that the area in question be
“periodically inundated” by either saline,
brackish or freshwater and “normelly
characterized by the prevalence of” salt
or brackish water vegetation or vegeta-
tion that reguires saturaied soil condi-
tions for growth and reproduction. Some
felt that the criteria for delineating a
wetiand shoeuld not require both “periedie
inundation” and the *“prevalence of*
vegetation, as either condition showd
suffice from the standpoint of protect-
ing the entire agquatic system. Others
raised concern over the vaguencss of
terms sueh ms “perodically inundated,
“normally”, and “prevalence”, and the
lack of any definition for the terms *'con-
tiguous” or "adjacenl’”.

In response to these comments, and
with the assistance of the Departments
of Interior and Agriculture and the En-
virpiunental Protection Agency, we have
adopted the following definition of “wet-
lands":

These areas that are inundated or satu-
reted by surface or ground water at & fre-
quency and duration sufiiclent te support,
and that under normal clreumstances do
suppert, a prevalence of vegetation typleally
adapted for life in saturated aoll condiilons.
Wetlands generally include switrnps, marshes,
bogs, and similar arems.

This definition Is intended to eliminate
several problems and achieve certain re-
sults. The reference to “periodic inun-
dation™ has heen climineted. Many in-
terpreted that term as requiring inun-
dation over a record perled of years. Our
intent under Section 404 is to regulate
discharges of dredged or fill material into
the aquatle system as it exists, and not as
it may have existed over a record period
of time. The new delinilion is designed to
achieve this intent. I{ pertnlns to an
exlsting wetland and requires that the
area be lnundated or saturated by water
at a [requency and duration sufficlent to
support aguatic vegetatlon. This inunda-

tion or saluration may he caused by
elther surfece water, ground water, or
combination of both.

The use of the word “normally" in thn
old definition generated a great deal of
confusion, The term was included in the
definitions to respond to those situations
In which an individual would attempt Lo
ellminate the permil review requirements
of Section 404 by destroying the aguatic
vegetation, and to those areas that are
not aguatic but experience an abnormal
presence of agqualic vegetation. Several
sueh instances of destruction of nquatie
vegetation in order to eliminate Section
404 jurisdiction actually have occurred.
However, ¢ven if this destruction oceurs,
the area stilf rerains as part of the over-
all aquatic system inlended to be pro-
tected by the Section 404 program.
Conversely, the abnaormal presence of
aquetic vegetation In a non-agquatic ares
would not be sufficient to include that
area within the Bection 404 program.

We have responded to the concern for
the vagueness of the term “normally” by
replacing it with the phrase “* * * gnd
that woder normal circumstances to sup-
port T * ¥ We do not intend, by thiy
clarification, to assert jurisdiction over
Lhose areas that onece were wetlands and
part of an agquatic systam, but which, in
the past, have been transformed into dry
land for various purposes,

Conecerns were also cxpressed over the
types and amonnt of vegetation that
would be required to establish a “wel-
land" wunder this delinition. We have
again used the term “prevalence” to
distinguish from those areas thial have
only oeccasional aquatie vegetation inter-
spersed with upland or dry land vepeta-
tion.

At the same time, we have changed
our description of the vegetation tnvolved
by focvusing on  vegetation “typleally
adapted for life in saturated goi! condi-
tions.” The old definition of “freshwater
wetlands” provided a technical “loop-
hele” by describing the vegetation as that
which requires saturated soil conditions
for growih and reproduction, thereby
excluding many forms of truly agquatic
vegetation that are prevelent tn an in-
undated or saturated area, but that do
not require saturated soll from a bilo-
logical standpeint for thelr growth and
reproduction., 'We intend to publish
shortly vegetation guides to indicate the
types of vegetation infended to be in-
cluded in this definition, and to rely on
the assistance of biologists. seiemtisty
and other technical cxperts from other
Federal and State apgencies to asslst in
delineating those wetland areas intended
to be incuuded in this definition.

Several cornments guestioned the need
for - separate definitions of =alt and
brackish water wetlands {e.g. coastal
wetlands) and freshwater wetlands.
QOthers guestioned whether salt and
brackish water wetlands in nontidal
waters and freshwater wetlands con-
tlgnous or adjacent to constal wellnnds
were intended to be Included in the
delinition, since thase wetlunds are part
of the nguatic sestem. Still otliers gues-
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lioned whether these definitions wara
also applicable to jsolated wetlands that
are not contigueus or adjacent to soastal
waters and freshwater lakes, rivers, and
streams, bul which still contrlbute to
interstate commerce.

The old definltion was Intended to
include all fresh, brackish and salt water
wetlands contiguous or adjscent to
roastal waters and freshiwater inkes,
PIvera, atvennm atid olher wilees Delipded
In the detinition of "wnlers of the Unticed
Hlates.” It was plso Inlended (o be tsed
Lo tdentlly solated wetlunds, We akiee,
however, that this intent was not clearly
expressed. To remedy this situation, we
have adopted one defnition of wetlands,
This definition will be applicable to
those wetlands adjacent to coastal waters
and freshwaters that are iden tifled in the
deflnition of “waters of the Uhiteqd
States,” and also to thosze isolated wet-
lands that are not adjacent to any jake,
river, streamn, or other coastal or fresh-
water, (See the discussion, zbove, on
waters in Category 4.)

We have also responded to the con-
cCrns ralsed over the absence of any
definition of the terms “adjacent” or
“contiguous” as those terms relate to the
Iocation of wetlands. Since “eontiguous”
Is only a subpart of the term “adjacent,”
we have eliminated the term- “eontigu-
Ous." At the same time, we have defined
the term “adjacent” to mean “bordering,
contiguons, or neighboring.” The term
would include wetlands that directly con-
nect to other waters of the United States,
or that are in reasonable proximily to
these waters but physically separated
from them hy mut-made dikes or bar-
riers, natural river berms, beach dunes,
and similar ohsiructions.

Finally, ta respond to those who ex-
bressed concern that our definition of
“wetlands” may be interpreted as ex-
tending to abnormal situations ncluding
non-uquatic arveas that have agquatic
vegetalion, we have listed EWaInps, bogs,
and marshes at the end of this definition
to further clarify our intent to include
only truly aquatic areas.

“High tide line.” Many aquatic arens
aiung the coast are located above the
Inean or mean higher high tide lineg but
do not fit within the definition of “wet-
lands” discussed abova. These include
sandflats, mudflats, and similar areas,
that, while not covered with vegetation,
are inundated with sufficient frequency
and regularity to be included a5 part of
the aquatic resource. While these areas
are Identiiled In our previous definition
of waters of the United States, some coge
menters sugrested the need for more
definltive guidance in delineating the
shorewsrd limit of jurisdiction in ¢oastal
areas when these circumstanhces cxist,
We have, therefors, adopted the term
“high tide line" to dellneate these areas,
“High tide line” has been defined as “a
line or mark left upon tide flats, beaches,
or along share pbjects that indiecates the
intersection of the land with the water's
surface at the maximum helght reached
by & rising tide.” The term i3 intended 1o
include areas covered by spring high
tides and other high tides that oecur
with periodic frequency, hut does not in=
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ciude those areas that are covereg Ly
tidal water as a result of storm Surges,
hurricanes, or other intense storms.
Ordinary high water mark: A numhber
of comments criticized the definition of
“ordinary high waler mark" adopted for
burposes of delineating the landward
limit of jurisdietlon In freshwaters (ab-
sent adjacent wetlands). The comunents
indicated that other methods to define
the erdinary high water MR Lidve als
ready been reflned Lo a point of reason-
able reliability based on the hydrologic
mnovement of freshwaters, angd that a
second methodology under Section 404
would be administratively cumbersome.
In addition, other CONCEIns Were gXe
pressed over the manner in which a 2547,
inundation” factor could he determined.
Responding to these comments, we
have returned to oyr definition of “ardi-
nary high water mark” used in the ard-
ministration of our 1899 Act permit pro-
gram. We believe that in walers where no
wetlands are prescnt, this definition wil
include those areas that are part of the
aquatic system along these freshwater
lakes, rivers ang streams, as this murk
iz Intended to include thosc areas where
water will be prescng with predictable
regularity. '
Headwaters: The July 25, 1875 regnla-
tion established gz cuteff point, referred
Lo as the headwaters, for each river and
stream identificd azs a water of the United
States. “Headwaters” was defined as “Lhe
point on the stream beyand which the
flow of the waterbody is normally less
than five rubie [eet per second.” Waters
above the “headwaters” citoff point
were also included as “waters of the
United States,” hut only -if the District
Engineer determined that tegulation of
these waters was lecessary to protect
water quality.
Many comments and eriticisms were
received concerning the vagueness of pur
definition of “headwaters’ and the Jegal-

ity of excluding waters {n rivers and.

streams ahave the headwaters from the
definition of waters of the United States,
We have responded to these cohcarns
and critlcisms hy: 13 Tncluding the en-
tire Iength of rivers and streams in our
definition of waters of the Uniiled States:
(2} utilizing the “"headwaters’ concent
ta establish the point on the stream be-
low which an Individual or general Lern
mit will be required to discharge dredged
or fill materjal (discharges above Head-
walers are being permiited through the
issuance today of a nativnwide permit
which is diseussed in greater detail he-
ow);and 33 redefining the term “hHeng-
waters.”

We have adopted the recamigenda-
tions of 2 number of commenters and
have redefined the term “headwaters”
85 the point on a freshwater (nontidal)
stream abave which the average annual
flow is Jess than Ave citbic feet per second.
Since precistan is not required in estab-
lishing the headwater point, the defini-
tion allows the District Engineer Lo use
appraximate means tq compute {t, The
drainage area that will conlribute gn
average annual flow of five cubie feet per
second can be estimated by approximat-
Ing the praportion of the averege annusal
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precipitation that ig eéxpected to fing jts
way into the stream, Having the arca
that will produce this flow, the “head-
water” point can be approximated {rom
drainage area maps.

However, we also recoguized that
streams with highly lrregular flows, sueh
85 pecur in the western portion of the
country, could be dry at the “headwnter"
painl for most of the Year and still aver-
Rt ol n yourly banis & How of fAve aubilc
{eet per seeond because of Ligh volume,
greatly dis-
twrl the averuge. We therefore added an
cption for the Distrint Engincer, after
notifying the Regional Administrator of
EPA, to establish the headwater based
on the median rather than the average
W% A median Aow of five cubie fect per
zecond meuns that 50 of thie time the
fivw ig greater than five enbic feet ner
secold and 509 of the lime the flow ig
leas than this valye, This approach more
realistically represents normal base flows
of such strearms, ’

We emphasize that the “headwaters™
concept used in this new regulation is
the point ou the sireqm above which in-
dividual or genera] permits ordinarily
will not be required. it i3 not to be can-
strued as the point beyond which a
stream ceasestobe g water of the Unitad
States under Section 404 or the programs
to regulate industrial and municipa] dis-
charges and oil and hazardous sub-
stances under other sectivns of the
FWPCA. We alsp refer ¥You to the discus-
on the nationwide permits
that are being issued today for varipus
discharges of dredged or fill materal, in-
cluding those that oceur above the head-
water. We believe that the common sense
conditions and Manggement practices
reflccled in these nationwide permits
will, it followed, aveid potential water
quality problems for most of these dis-
charges,

Lakes: The 1975 regulation defined
“lakes” as “natural baodies of standing
water greater than fiva acres in suriace
area and all bodies of standing water
rreated by the dimpounding of waiers of
the TTnited States.”

A number of comments and criticisms
were recaived concerning this definition,
Some felt that the size limitatisn on nat-
ural lakes was tog small, while others
felt it was not small enough, Others
airestipned the legality of Imposing any
size limitation on natural lakes, since &
lake less than five acres in size is just ac
much 2 “weter of the Uniteqd States” as
one that is more than five acres in size,

Many raisedq questions about the man-
ner and time for measurement of the five
surface acres hecayse of the seasonal
Auctuations in water content exhibited
by most lakes, Others Suggested that we
add to the list of artificial open bodies
of water that are not included in the
definition of Ipkes, {The 1975 deflnition
excludes stock watering ponds snd set.
tling basing that are not created by
impounding g riveg or stream.)

We have responded to these comments
and eriticisms in several ways. First, we
have established definitions for two new
tertns: ‘matural lake” and “impound-
ment.” We belicve that these two sepa-
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" rule definutions will assist in alleviating have revealed the need to make certain
‘the confusion expressed over the broad chianges to these definitions.
definition ot “lake” as cited in the 1875 To respond to many misunderstanc-
regulation. ings over activities that require Seclivn

At the suggestion of EPA. we have de= 404 permits, the 1875 regulstion stated,
finec, “natural lake” as "a natural de- in the definitlons of “dredged material”
nression fed by one or more streams and and “All material” that “material re-
from which a stream may fiow, that oc- sulting from normal farming, silvicul-
curs due to the widening or natural! ture, and ranching sactivities, such as
blockage of & river or sfream, or that plowing, cultivating, seeding, and har-
ocours in an isolated natural depression vesting for the production of food,

that i5 not par? of & surface river or fiber. und forest products” was not in- F_MP}\IE-T Lhat

stream."” 'We helieve that this definltioll  cluded. We intended, by this statement,
refiects the three types of situations 11 to make it clear that activities such as
which a natural lake mayv exist, plowing. seeding, harvesting, cultivat-
We have defined the term “impound- ing and any other activity by any in-
ment” ag a8 “standing body of apen wa- dustry that do not involve discharges
ter created by artificlally blocking or re- of dredged or fill material cannot be
stricting the Aow of a river, stream, or included in the program. However, many *
tidel aren.” Respouding Lo several sug- interpreted this language as an exelu- ~—
gestions, we have clavified what is not  sion of all practices by the farming and
included in the term “impoundmeant” by foresiry indusiry including those that do
swting that it dees not include artificial  inwvelve discharges of dredped or fill ma-
fakes or ponds created by excaveting  terial inro water. The FWPCA does not
and/or diking dry land to collect and  aliow us to make such an exemption or
refain water for such purnoses as stock  exciusion for any industry. (Sce NRDC
walering, irrigation, seftling basing, cool- v<. Train, 386 I Supp. 1393 (DD.C.,
inn, or rice growing. 105 We have, however, clarificd our
Talike the 1975 definition. 1o size lim-  intent by stating at the end of our defi-
itation has heen placed on the definitions nilions of "discharge ¢f dredged mu-
o of “natural lake? or “impoundment”. In- terial” and “discharge of [l material”
2> stead, we ure ig;mlttmg today,__througk that plowing, seeding, cultivating and
the issuance of nationwide permits, dis- harvesting for the production of food,
AS ::F'arges of dredeged or fill mif—r_—f Inkp. fiber, and forest products are not in-
naiiral lak incliding thelt adiacent cluded in the Section 404 program.
wetl@ ds, that are leu'. tha.n 10 acres in The 1975 definition of “fill material”
‘\. wrfacc arc Larrd"ﬁ_t\_t are eitner Ted or  also excluded “material placed for the
dmmpd Ty a river or stream above the purpose of mainienance, including
endwaters, or isolated and not a part of  emergency reconsiruction of recently
a t ibutary .system to_pavigable waters dwmnaped purts, ol currently seryiceable
. 0l the United States or interstate waters,  structures such as dikes, dams, levees,
“tDHscharges inte natural lakes helow the groins, riprap, breakwaters, causeways,
headwaters and isolated matural lakes and bridge abuimenis or approaches,
groster than ten acres will reguire in-  and transportation structures.” Since
divigduul pr peneral permits to satisfy the mamtenance and emeérgency recoll-
reqilirements of Section 301 of the struction of these types of fill oiten in-
FWPCA D Weare also issuing today a na-  volve discharges into water, we do not
tionwide pernit for  discharges of have authority to exclude these ac-
dredged or fill material into non-tidal tivitles from the permit requirements of
rivers, streams and their impoundments the FWPCA, We have, therefore, elimi-
inclugding adiacent wetlands that are lo-  nated this exelusion from our definition
cated above the headwatgrs. (Agaln, dis- of *fill material”. At the samea time, we
charges into hnpoundments below the  are ssuing, boday, & naliotiwide permit
headwaiers of a river or strecam will ~[oE-dBcharges of dredged or T male-
require an individual or general permit.)  Fial Thal nivelve maintenance and emer-
We refer you to nur discussion of nation- “genéy reconBtructiony of “existing fills.
wicde permits, belnw. for further details The nationwide permit contains basic
on this astion. commen sense condilions and manages
We pelieve that the inclusion of ad- ment practices which, if followed, will
jmeent wetlands as part of the 10 acre achieve the ohjectives of the FWPCA.
mpasurement of those natural lakes that L Of course. if the maintenance or emer-
are included in this definition will al- }gency reconstruction docs nol involve a
levigte many coucerns raised over how fdischarge in  water, nho permit is
and when thiz measurement must | required.
ocour. Sinoe our definition of “wetlands” During the two years of experience
requires aguatic vegctation, we anticl- with the Seclion 404 proprain, several
pate thal the lake's measurement nor- industrial and municipal discharges of
mally can be made on the basis of the solid waste materials have been hrought
presence of this vegetation, which gen- t{o our attention which technically fit
erally remains fixed throughout the within our definition of “fill material”
vear. even il the water levels in the lake but which were intended to be regulated
Nuctunte. untder the NPDES program. Thess in-
Dr!edt?ed and FiiéidMancrrilal-tle 15;75 clude the disposal of waste materials
regulation  provide efinitions ar . .
“dredged  naterial”,  “discharge  of Zu‘?)h._‘.‘s %luﬁge'l [.?.rbage. .,Lra‘.sh, }:Ia‘.nd
dredged materin ' “fH material”, and chris in waler, In some eases myolving
“dischiarge of ©  material”. Several the disposal of these types of material
conunents and two vears of expericnce 1N watet, the final result may be a lend-

AN even though the primary pnrpose of
the discharge is waste disposal.

The Corps and the Environmental
Protection Agency feel that the initial
decision relaling to this type of discharge
should be through the NPDES progratmn.
We have, therefore, modified our deting-
ticn of 11l material to exclude those pol-
Iutants that are discharged into water
primarily to dispose of waste, We will
process Section 404 permits [or these

Jevee oF other— lype of containment
structure must B¢ pluced 0 the water
as part af the mrerall d:s:)oml plan, We
on mmrﬁﬁrammn
untn o 5167 on M NPDES Derimit
‘haf been madg TSge 33 _EF}TE'«RJ EINER

Indimtidual, general. and nationwide
permils; As we did in the regulation on
our Beetion 10 program. we have in-
rluded definitions of “mdividual™, “gen-
eral” and “nationwide” permits to dis-
tinguish between the three types of au-
thorizations that will be used Lo satisfy
the requirements nof the FWPCA

If a discharge requires an tndividual
permit, an application must be made to
the District Enginecrs following the pro-
cedures specified in 33 CFR Part 325 and
ihe discharge cannot begin until and
unicss the permit is issued.

Refore abplying for an individual per-
mit, however, a person needing a Sectivn
404 permit should check to see whether
the proposed discharge has already been
permitted by a genersl permil, or a nu-
tionwide permit published in Lhis repgu-
Lition. District Englneers are issuing gen-
eral permits for particular regions of the
country that vover s wide variety of
discharges that cause only mirimal in-
dividual and cumnulative arlverse environ-
mental impact. Nationwide permits ap-
ply throughoul the eounirty, and cover
many types of minor activities. If a pen-
eral or nationwide permit atready covers
vour discharge, you should not have to
et an individual permit Lo satisfy the
requirements of the FWPCA.

Nafionwidy Permils

On May 16, 1977 we published proposed
nationwide permits in the FEDERAL RECIS-
TER to authorize discharges of dredged
or 1l material into certnin waters of the
United States and also certain specifie
categories of discharges. We received 163
letters commenting on these nationwide
permits, the majority of which supported
Lire concepl but suggestert ndditions,
maodifications andysor deletions ta Lhe
activities covered and the conditions im-
posed.

Today, we dare bssuing nationwide per-
mits fur discharges inta most of the
Catezory 4 waters, diseussed above. {ing-
ated natiiral lakes larger than 10 ucres
are not includedr and for certain specifiv
categories ol discharges into  olher
waters, These nationwide wermits ure
beine hicorporated into § 323.4.

We wish to take this opportunity to
express nur appreciation to everyone who
commented on these nationwide permits.
The {following is # diseussion of the suh-
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stantive changes that were made .5 3
result of your eomments.

Management practices. The Environ-
mental Protection Agency expressed con-
cern pver the potential for adverse cumu-
lative effects that may be caused by some
of the discharges that are subject to the
nationwide permit. Te minimize these
potential effects, EPA suggested that we
Identify certain baslc common sense
management proclcen thit ahould be
Tollowed, to the maximum extent pos-
sible, to minimizs these potential gdverse
effects on the aguatic environment. We
have adopted this suggestion. These
management practices pertaln to all dis-
charges subject to these nationwide per-
mits and are listed In §3284(h). We
anticlpate that compllance with these
practices will avoid the poténtial for
cumulative adverse water quallty impacts
that may be caused by these discharges.

We intend to remain aware of potential
cumuilative impacts that may oceur on a
reglonal basis as a result of these nation-
wide permlits, If adverse cumulative Im-
pacts are anticipated from any of the
discharges sublect to these natlonwide
permits, we intend to teke appropriate
administrative action including the ex-
ercise of authority expressed in § 323.4-4
to require Individual or general permits
for these activities.

Discharges prior to effective dates of
phasing (§ 323.4~1). The 1975 regulation
authorized discharges of dredged or fill
material that eccurred before a particu-
lar phasing date. We have republished
this authorization by ineluding 1t in Lhis
natienwide permit. The conditions re-
main the same as were pubilshed In 1975.

Discharges into cerlain waters of the
United States (§323.4-2)., Many com-
menters. expressed confusion over the
types of wabers that were covered by this
nationwide permit, specifically with ref-
erence W lhose that are described In
§323.4-2(a) (4) as "non-tldal waters of
the Unlted States that are not part of
& surface tributary system fo interstate
waters or navigable waters of the Uniled
States.” We Intended by thls deseription
to include those waters identifled
‘"Caiegory 4," above with the exception
of isolated lakes larger than 10 acres.
Thus, discharges of dredged or fill mate-
rial Into most of the “Category 4" waters
are subject to this nationwide permit.

Numerous letters questioned whether
wetlands adjacent to these “Category
4" waters were Included ms part of this
nationwide permit. Discharges into these
adjacent wetlands are ihcluded. Several
environmental groups expressed con-
cern over expanding the size limitations
for natyral lakes inciuding praire pot-
holes to 10 acres, which they viewed as
en apparent expansion from the prescnt
5 acre lake “exclusion” contained in the
Corps' 1975 regulalions, A we have al-
ready indleated In owr discussion on
lakes above, the 5 acre standard, mens-
ured by surface area, was difficult to de-
termine since, In many regions, the
surface area of smpll lakes 15 subject to
extreme seasonal variation However, we
have found that In most cases, the wet-
lunds sdiacent to these small natural
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lakes are more easily delineated and ars
relatively stable despite Ruetustions in
water levels. In order to elmplity the
identifleation of natural lakes described
in §323.4-2(aY (2) and (8) we adopted a
standard for surface area measyrement
by including ediacent wetlands. Since
these surrounding wetland areas are now
Included in the measurcment, we in-
crepsed the size limitation for lukes from
b acres to 10 acres. Agaln, we smphatize
that thls slze Uimitation s only used for
determining whether an individual or
eeneral permit in Heuw of this nationwide
permit, 1s required.

We share the concern of the environ-
mental groups thet prairie potholes and
meny other isolated lakes are disappear-
ing. The safeguards contained in the new
management practices section of this
vermit, as well as the authority vested
in the District Engineers to pracess in-
dividual or gemeral permils where the
concerns of the squatie environment (as
expressed In the EPA Guidelines) so re-
quire, will, we helieve, adequately protect
‘the broad range of water quality con-
cernis gnd the publie Interest in “prairie
potholes, small lakes, and other waters
described by this section” Mareover,
§323.44 provides another safeguard
through which EPA can bring concerns
for water qualily as expressed In the
Section 404(b) Guidelines to the atten-
tion of the District Engineer,

Several commenters indicated that the
third condition of this natlonwide permit,
deallng with erosion, was vague and
overly broad. The condition has been
changed to msake our intent clear: ihe
flll muet be maintained 1n a manrer to
prevent eroslon and other non-point
sources of pollution. .

EPA recomnmended that we include a
condition that the discharge would not
destroy members of a threatened or en-
dangered species. 'We concur and this
change hns been made In this nation-
wide permit, as well as in the nationwide
permit that authorires discharges for
certain types of activities. (See 85 323.4—
2(b){1) and 2323.4-3¢(b) (3. We cannol
agree to requests from Industries to de-
lete this condition altogether since Sec-
tion {7} of the Endangered Species Act
requires the Corps to protect threatened
end endanpered species {n all waters
subject to its regulatory jurisdicticn.

We received a great number of com-
ments from Resource Districts in upposi-
tion to the exception in our nationwide
permits (§ 323.4-2(¢) ) for dams located
above the headwaters which would be
greater than 25 feet in helght or 50 acre
feet in Impoundment capacity. As was
pointed out, this exception would auto-
matically require an individual permit
for many dans above the headwaters
which, 11 most ceses, were exempt from
individual permit requirements by the
1975 regulation. We are excluding this
exception sinee we feel that our original
reason for including it will now be satis-
fied by inclusion of the new manage-
ment practices, discussed above. The de-
letion of §2323.4-2(3) means that any
dam located above the headwaler of a
stream will be suthorized by the natlon-
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wide permit unless the District Enginser
applies his digeretionary authority under
§323.4-4.

Specific categories of discharges, Com-
ments on the typeg of netivities and pro-
posed conditions ineluded In this portion
of the nationwide permit ranged from
environmental groups, who favored
greater restrictions on permitted activi-
ties, to Industry &rcups who proposed
additlonal cetegories to be permitied to
cover their particular activitles. We fen
that we have struck a ressonmbla bale
ance befween these concerns and re-
quests through the addition of the man- .
agement practices, discussed above. At
the same time, we are committed to re-
viewing other classes and categories of
discharges of dredeed or £11 material
that may be, in the future, candidates
for nationwide permits,

Utility lines (3§ 323.4-3(a)71}). This
sectlon has been amended to clarify thet
any excess meterial beyond that needed
to restore the bottom eontour to its pre-
construction status must he removed ta
all upland disposal ares. Such g require-
ment was envisloned in the proposed per=
mit. but not clearly expressed, Ab the
suggestion of EPA, we have explicitly
stated this requirement to nsure com-
pliance and svoid misunderstending.

Numerous cemmenters suggested fup-
ther ciarification on what was Intended
by the use of the term “utility line.” We
have defined the term to include BOLY
pipe or pipeline for the transportation
of any gaseous, lquid, liquifiable, aor
shurry substance, and any cabie, line, or
wire for the transmission of energy, Lele-
phone, radio, or television communica-
1ion.

Despite sgveral suggestions for pre-
notification requirements and fin length
and volume restrictions, we do not be-
lieve that these conditions are necessary.
We fecl, instead, that upiand disposal of
excess material and compliance wilh the
management practices will Umit any
sedimentation or disruption of water
flow in streams as s result of these active
Ities.

Bank stabilization (5 323.4-3(n1(2)).
We have modified this category of dis-
charge to make it clear that gnly necas-
sary bank siabilization for erosion pre-
vention s belng permitted. While some
suggested that we include & pre-notifica-
tion requirement, we do not feel that this
is mecessary.

Minor road crossing filly (3 323.4-3ta)
(33}, This category of activity generated
more specific comment than any other of
the proposed natlonwide permits. We
have made certaln changes Lo respond to
these comments.

At the request of many commenters,
we have removed the 30 day advance
holification requirement for discharges
between 100 and 200 euble yurds in quan-
tity. We belleve that this is Impractical
Lo zdminister eand that the basic intent
for the notifieation has been offzet by the
inclusion of management practices.

Our proposed nationwide permit pro-
vided that n crossing must be culverted
or bridged to prevent the restriction of
nourmal flow. In response to comments by
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LrA and environmental groups “normal”

ks been changed teo “expected high
flows.” This change will provide more ef-
factive dralnage and reduce erpsion dur-
g expected food stage levels.

Forest industry commenters were al-
most unanimous in their calls for delete
ing the 100 to 200 cubic yard reporting
requirement {see abave) and increasing
hoth the 200 cubic vard fill limit and the
56 foot wetland width limitetion. They
indicated that many minor road cross-
ings with little or no direet or cumulative
environmentsl impact would not qualify
under our proposed permit. Their main
source of conern was the 50 foot limit
on wetlands adjucent to the waterbody
10 he crossed. In reviewing the com-
mebts il became apparent that confining
road crossing activities in adjacenl wet-
lands to G0 {eet on either side of the
ordinary high water mark of the water.
hody would result in excluding many
&mill roaciills from this nulionwide Der-
mit. On the other hand, others ap-
rlauded our 50 foot limit 2nd urped a
reduction in the allowabie level of fill.
After carefully considering al] comments
on this permit we decided that the allow=
able wetland widih to be crossed eould be
inereased from 50 to 100 feet on either
side of Lhe stream as long as this allow-
ance was applicable to non-tidal streams.
In tidal waters, where adjacent wetlands
Are more dependent on frequent tidal
llushiing, and therelore circulation im-
rairnients from road Glls are more dam-
aging, we conclwded that even the 50
foot wetland fill needed to be controlied
through an individual or general permit.
We. therefore, divided the road fil] per-
mit intoe tida] and non-tidal waters, For
snon-tidal waterbodics, we increased the
adincent wetiand width from 50 to 100
feet, For bidal water crossines (Section
323.4-3(a) (4)) we ineluded only the fill
placed incidental to the construction of
ithe bridee itself. Any approach fills or
causeways associated with the crossings
of tidal waters will require an Individual
or general Section 404 permt if located
uy walers of the United Stutes.

Cme conumenter  eXpressed coneori
that ha vestriction had been placed on
the tolal amnunt of [l ahove the or-
dinary high water mark. since this
could lend Lo erosion on steep slopes be-
tween the ordinary high water mark and
the road surface, The letter also feared
thal without a total 0 limit, vast
amounts of wetlands could be [Hed at
right angles to the waterbody for roads or
turn arvound areas, We share this com-
menter's concerns. However, we helieve
that ndherence to the mnanagement. nrac-
tices suggested hy EPA will minimize ero-
sion and other non-profit sources of pol-
iution, As for his second concern, 1t must
be noted that § 323.4-3(a) (3) only per-
mits minor road crossings and attendant
featares, Tt does net authorize general
raad building in wetlands above the or-
dinary high water mark. We will con-
strue attendant features narrowly. Major
activitles appurtenant to the road eross-
tng will not be permiticd by thils see-
Lion. These require an individual or gen-
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eral permit lssved pursuant to DrGUe-
dures in 33 CFR Part 325,

Many commenters expressed confision
over the 100/200 cuble vard measure-
ment as it pertains to these roadfills. We
intended fo use that measurement to
defilne the size of the crossing, and to
use the ordinary high water mark to
determine that size. Thus, up to 200 cubic
yurds of material can be discharged be-
low the plane of ordinary high water of
A walerbody under this nationwide per-
mit, and additional cubic yards of mp-
terial can be discharged into the 100 font
strip of adjacent wetlands, as IIECESSATY,
to construet the road provided the cone
ditions to protect those wetlands are
satisfied. We have expressed this intent
by nclnding g definition of "minor road
fill"" in the nationwide permit,

Fepdair, rehabilifofion and replacement
of existing fills ($323.4-3¢a) (41). As we
have previously indicated, the 1975 regu-
lations ewxcluded material placed for
maintenance and CNIRTEENCY reconstryc-
tion of fills from the definitian of “{ill
Imaterial " We have added this previously
excluded activily to the list of those that,
are being permitted today by this nation-
wide permit.

FPA, Conservation Commissions, and
environmental groups noted that the
condition in subparagraph (f} that the
discharge not disrupt the migration of
indigenous aquatic life was not sufficient
ta safeguard the passage of nonrnipra-
tory aguatic life, The final nationwide
permit condition reflects this concern by
changing “migration” to “movement,”

Subparagraph (6) has been amended
to elarify iis Intent to control erosion
#ld other non-points scurces of poliu-
tinrn, This subparapraph is eobsistent
with clianges made in § 323.4-2tb (34,

A new condition has been added at the
reguest of the Department of the Interior
t0 exclude componenls of National and
State wild and scenic river systems {8~
tablished pursnant to the Wild and
Scenic Rivers Act) from the nationwide
vermit programs (§3 323.4-2(b)(4) and
323 4-3thi1(T)),

Discretionary authoriiy to FEqUIre i
dividual or peneral permifs (§323.4-4).
Comments received from industry groups
suggested that this section was superfin-
ous since by definilion any activity per-
formed in accordance with the condi-
tions in §% 323.4-2 or 322.4-3 would have
mininm adverse water quality impact
and would not trigger EPA Chideline
concerns. On the other hand other com-
menters suggested mare strinigent con-
trols over crosion, water aualily, chemi-
cal use, restoration of shandoned proj-
ects and wildlife protection. In order ta
meke gur regulatory program work, we
are relying on deeentralization nnd our
flexibility to respond to Iocel conditinms,
Moreover, if we overburden this natinn-
wide permit with specific conditions, its
intent and usefulncss is reduced. On the
other hand, we realize that loeal condi-
Lions may be such that special restrie-
tions are required for activities otherwise
acceptable in most areas and certain
waters of the Unifted Slates ntherwise

cavered by a nalionwide permil reylire
special restriclions. We believe the mout
cificlent means to do this is 4o grant our
Tristrict Engineers Lhe anthor) ly to re-
quive individual or general permits, av
needed, to respond to these local con-
ditions. To this end we invite the help
of private groups, citizens, and Federul
and Siate agencies ta help pur District
Engineers respond o these localized
oolcerns, _

All Federal agencies tiiat commented
expressed support for the concept of na-
tivnwide perinits, as did 815, of the pll-
i comment letters, We believe these new
nationwide permits regpresent & major
step forward in rediicing UNNCOAsSALY re-
views angd delay associaled with reguln-
tion of mingr discharges of dredged or
fill material inta watcrs of the United
States,

An envirenmental assessment and a
Findings of Fact have beon prepared
for these npationwide permits ns well as
for the Section 10 nationwide perniits
and are available {or review in the Office.
Chiel of Engineers, Forrestal Building.
Room BP-036, Washington. Do 20314

TART 324

This Part prescribes the special poli-
cies and procedures that will by used
to evaluate applieations for permits to
transport dredged material for purposes
of dumping in ocean waters pursuant to
Section 103 of the Ocean Dumping Act.
These pollcies and procedures st flse
be read in conjunction with Lhe appli-
cable peueral policies of Part 320 ard
seneral hrocedures of 325, If you need
a perinit to dump dredged material i
the oceans, you shwuld alse refer to
Part 322 since 4 permit will be required
under Section 10 of the 1899 Act to
dredge In navigable waters ot the Unriled
Stales, . :

Furl 324 corresponds to Sections fd:
'3, (e} (), and (g¥i17: of reseince
D CFR 20%.120.

We have adopted the definitions af
“ocouus  waters”, “dredged material",
and “Lransport” as uscd by the Oveun
Dumping Act,

In accordance with recent revisions to
EPA criterin for the evaluation of tlLe
ocean dumping of dradged material, we
have included requirements for addi-
tional specific information thut must he

Cinecluded as part of g public notice for

4 praposed ocean dumping of drepded
material. We have also specifically in-
cluded the requirement that District
Engineers consider the availability of
land bused alternatives during Lhe eval-
nation of applieations for orean dumi:-
Ing permits, {See also § 320.478) 2y,

Procedures have also beep incloded in
this Part for those cases in which EPA
objects to the proposed dumping of
dregded material in ocean walers as
being inconsistent with thn FPA eri-
teria. (Bre #3024 400i—(e) T

PART 323

This Part describes the procedures for
processing rRll applications for Depart-
rmient of the Army permits, and for modi -
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Iying or revoking permits that have been
izsued. It corresponda o and supersedes
parsgTapha (hU through (8) of rescindad
33 CFR 209.130. Thee following ls a sum-
mary of the malor chenges:

The material was reorganized for
clarity, For exatmple, public notice and
environment impact statement (EIS)
procedures, which were discussed In a
number of different placss in the re-
seinded regulation, were oconsclidated
into single .

The EIS procedures were revised to al-
low for a public hearing at completion
of tha draft KIS rather than the pro-
rosed final EIS; o require a publie
notice of the final EYS filing: and to
provide for tranamiital of the District
Englneer’s report to higher autherity far
declsion, If required, after combletion of
the 20 day comment period on the fnel
Ei8 (§ 325.4), :

Permit file documentation require-
menta have been clarified. The District
Engineer must prepare an impact assess-
ment document {elther an environmen-
tal assessment or an EYS) for each ap-
DPlicetlon and a declsion document
(either n Findings of Fact or, If the case
1s sent forward for decislon, his report
on the applcation) ¢§ 325.2(p) ).

District Engineers have been delegated
expanded authotity to deny permits, in-
cluding those which he determines are
not In the public Interest. (Their pre-
vicus denial authority was limited to
navigational confets and denia) of a re-
lated state or local certffication or au-
thorization.) District Engineers have
also been given the euthority to issue
most permits found to be in the public
Interest over unresolved objections of
another Federal agency if that agency
Indicates that it does not desire to refer
the appHeation to a higher level of au-
thority for review. (3 325.8(5) ).

Litizgation potential and objection froth
& member of Congress have been deleted
as reasons for awtomeatically having te
refer ah application to the Chiet of
Engtneers for deciston. (§ 325.8(d)) .

Procedures telating ta the Coastal
Zone Management Act have been made
compatible with new regulatons of the
Nattonal Oceanic gnd Atmospherie Ad-
ministration to be published gs 15 CFR
830 (§ 325 201 (2)) |

PART 326

This Part preseribes the policles and
procedures that will be used by the
Corpe in the enforcemant of the require-
ments of the River and Harbor Act of
1899, the FWPCA and the Ocean Dump-
Ing Aect. The Part corresponds to re-
acinded 33 CFR 208.1%0(g) (12), and Is
generally a restatement of the provi-
sions tn that rescinded section.

We have made zevers] sdditions end
clarifications to this

cases involving unanthorized activities
directly to the local U.8. Attorney, This
delegation included the Tollowing types
of cases: (1) All unasuthorized striotures
or work falling exclusively within the
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scope of Sectlon 10 of the 138 Act fer
whicli & criminal Bope ar penglty under
Seciton 12 of that aAct M comslderad ap-
propriade; (2) all civl] actions involving
small unsuthorizad atructares, such as
piers, which require restoration or modi-
ficntion by judicial order becauss sfforts
to secore wolmmtary compliance hmyve
fadted; (3) ab violatlons of Secidan 341
of the FWPCA Wivolving unautforimed
disnharges of dredeed or All material into
waters of the United Siates, utdess the
case involved o substandal questlon of
law or fact, or & request for substantisl
restoration; and (4) all ceses for which
& temporary restraining ocder and /or
preliminery Injunction i appropriete
foliowing non-compliance with 8 cease
and desist order issued by the District
Engineer.

We have restated this delegation of
authority in this regulation, as wall as
certaln basle policy guldance (slso pre-
viously included in the August, 19875
delegation) for use by the Distriet En-
Eineer in determining whether civil and/
or criminal action ig appropriate, We
have also incorporated the palicles and
procedures expressed in g Memoerandum,
dated June 1, 1976, entitled “EPA Ln-
forcemen, Polley for Nancompllance
with Section 404 of the FWPCA”, which
was signed by the Assistant Admintstrs.
tor for Enforcement of EPA and econ-
curred tn hy the Assistant Attorniey
General and the Chief Counsel of the
Corps of Engineers,

. Authority to refer certain types of
cases directly to the local U .S, Attoaamey
has not been delegated to the District
Fngineer elther becatse of the €xtreme
serlousness of the case or because the
law on the particylar type uf case has
not developed to the point to which I«
purtmerntal level attention 15 ng longer
requlred.

We tntend to propose revisions to this
regulation In the nesr future that wil]
provide further policy and bprocedural
ewdance and thut wint incorporate other
enforcement anthortties,

FAET 37

This Part prescribes the nrolicies and
Dbrocedures to be followed by the Corps
in the conduet of pyble hearings. a
publie hearlng may necessary
in the evaluntion of an application for
a Department of the Army permit. The
Part restetes ‘the Policles and proce-
dures that were prescriped in rescinded
33 CFR 209.133. ’

PARY 323

This Part prescribes the polcies and
procedures ueed in the establishment of
harborlities pursuant to Bection 11 of the
River and Harbor Act of 1839 (33 A,
404}, As previoushy Mmdlcated, harbor-
1nes ure only used as Fuldance io the Dis-
trict Engineer concerning the impact
that a particuiar activity may have on
navigation, Activittes oecurring landwarg
of established harbortines must still have
permits under Sections 9 or 10 of the 1899
Act, and may also require bermits under
Bectlon 404 of the FWPCA and Baction
103 of the Ocean Dumping Act. This part
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restales the policles and procsdures ex-
prazsed (n rescindsd 33 CFR 208.4%0,

TFAEI 2%

This Part correaponds to rescinded %3
CTFR 209.280 snd [oorides the adtnimis-
trative defimition of Hhe term “navigabie
waters of the United Fmies” LB
throughout Pards 380-325.

Two changes tmve been mmde Y0 this
regulation. Firet, pureuant to the decision
of United Stabes v, Stowen Hemes, ne,
108 F.2d 587, <9rd Cir,, 19%4), cert. don.:
420 U.S, 927 119%), we frave inclodsd
artificial waters subject ta tida! action
within our administrative deftnition of
Lavigable waters of the Untted Btates,
Second, we have delegeted authority to
Diviston Engineers to make detormina-
tions of navigability, i , this gu-
thority existed with the Chtef of Engi-
neers.)  Accordingly, 3% CFR 208.120,
209.125, 209.1M1, 208.133, 200150 and
209.260 are revcked and reserved ang 33
CFR 320 through 328 are ndded a8 sch
forth below.

Nuare—The Department of the Army haa
delermined that thin dogument doss not eon.
taln & majfor proposal IBquiring preparation
of an Infistlon Impect Matoment ander Ex-
eccutive Order 11821 and OME Circttar A~07,
{13 US.L0. 401: 33 US.C. 403; 33 U Q. 1344,
82 Us.C. 1413 -

Dated: July 13, 19%7,

DirakE WILSON,
Brigagdier General, sS4,
Deputy Director of Civil Works,

Cha@t.erIIOI33C}"‘Risamendeda.s
Tollows:

FPART 209—ADMINISTRATIVE
PROCEDURES

§§'20’9.120_r 209.125, 209.131, 209.133,
209.150, and 200.260 [Reserved]

1. The above sections are revoked and
Teserverd.

2. The following parts 320 through 329
are added:

PART 320—GENERAL REGULAFORY
POLICIES

Furpnao and scape.

Authortties 9o lzmize permits.

Reluted laginlation.

Genwsral policies for evaluating perncds
spplicatious,

AUTHORITT: 93 UBLO. 401 ot sed.; 33 UA0,
1344, RR USC, 1419,

§320.1 Purpese and scope.

(8) Tupes of activities regyieied. This
regulation and the regulations that fol-
low (383 CFR 321.-328) prescribe the stat-
utory autherities, and general and gpe-
eial policies and procedures anplicable to
epplications for Depart-

Ser,

2201
g3n2
8%0.3
5304

be lswfully tre related
Federal legislation applcahle to the re-
view of each activity thst Tequires a
Dwpartment of tha Aty bermit: and
the gensral policles that ars applicabla
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to the review of all activisies that re-
wuire Department of the Army permits,
Parts 321-324 address the variaus types
of activities that require Department of
the Army permliis, Incleding special
pollcks end procedures applicable to
those activities, as follows:

(1) Dams or dikes in navigahle wa- -

ters of the United States (Part 321):

(2y AL other struciures or work in-
cluding excavation, dredging, and /or dis-
posal activities, in navigeble waters of
the TInited States (Part 3223 ;

(31 All activities that alter or modify
Lthe course, condition, location, or capag-
ity of a navigable water of the United
States (Part 323}, .

{(4) Consiruction of Axed structures
and srtificial islands on Lhe outer con-
tinentsal shelf (Part 322) ;

(5) All discharges of dredged or fill
material into the waters ol the United
States (Part 323) ; and

{6 AD activities involving the trans-
portation of dredged material for the
purpose of durmping it in ocenn waters
(Part 324},

b)) Forms of authorizalion. Depart-
ment of the Army permits {or the above
deseribed activities are issued under
various forms of authorization. These In-
clude individual permits; letters of per-
mission that are issued following & re-
view of an individual application for a
Department of the Army permit; general
permits that authorige the performance
of a category or categories of activities
in1 a specific geographical region after it
is determined that these activities will
canse anly a minimal individual and
cumulative adverse environmentual lm-
pact; and nationwide permits that au-
tliorize the performance of gertain speci-
fled activities throughout the Nation, The
nationwide permits are found in 3% CFR
3224 and 323.4, If an activity is covered
by a general or nationwide permit, an ap-
plication for a Departmernt ol Lthe Army
permit doss not have to he made. In
sieh cxses, & person must only comply
with the conditions contained in the gen-
eral gr nationwide permit to satisfy the
requirements of law.

(¢) General instructions. The proce-
dures for processing all latters of per-
mission, individual permits, and general
permits are contained in 33 CFR 324,
However, hefore reviewing those proce-
dures, & person desiring Lo perform any
activity that requires a Department of
the Army permit is advised to review
the general and special policies that
relate to the particular activity as
oullined in this Part 320 ardd Parts
321 through 224, The terms “navi-
gable waters ©f the TUnited States”
and “waters of the United States” are
used frequently throughout these regut-
lations, and it ig important that the
reader understand the difference from
the outset. “Navigabla watcrs of the
United Stales” are defined in 33 CFR
329. These nre the traditional waters
where Dermits are required for work or
structures pursuant to sections 9 and 16
of the River and Harbor Act of 1889,
“Iaters of the United States" are defined
In 33 CFR 323.2(a), These watlers in-
clude more than navigable waters of the
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United States and are the waters where
permits are required for the discharge
of dredged or fill material pursuent to
section 404 of the Federsl Water Pollu-
tlon Conirol Act Amendments of 1572.

§ 320.2 Authorities lo issuc permits,

(a) Bection § of the River and Harhor
Act approved March 3, 1899 (30 Stat.
1151; 331 USC 401} (hereinafter referred
{o as Section 8) prohibits the construc-
tion of any dam or dike across any
navigable water -of the United States In

the absence of Congressional consent.

and approval of the plans by the Chief
of Fngineers and the Secretary of the
Army. Where the navigahle partions of
the waterbody lie wholly within the
limmits of a sinegle State, the structure
may be huilt under authority of the legis-
lature of that State, if the jocation and
plans or any modification thereof, are
approved by the Chie{ of Engineers and
by the Scerctary of the Army. The (n-
strument of authorization is designated
a permit. Section P also pertains to
bridges and causeways but the anthority
of the Secretary of the Army and Chief
ol Engineers with respeet to bridges and
eauseways was transferred to the Secre-
tary of Transportation under the IDe-
partment of Transportatisn Act of
October 15, 1966 (BC Btat. 941, 49 USC
1155 (6) (A1), See also 33 CFR Purl
331, A Department of the Army sauthori-
zation iz required for the discharge of
dredged or flll material into waters of
the United States associated with
bridges and causeways pursusnt to Sec-
tinn 404 of the Federal Water Pallution
Control Act Amendments of 1872 (33
USC 1344}, See CFR Part 323.

thy Section 10 of the River and
Harbor Act approved March 3, 1899 (30
Stat. 1151; 33 USC 403) (hereinafter
referred to as Section 10) prohibifs the
unauthorized obstruction or slieration
of ony navigable waber of the United
States. The construction of any strue-
ture in or over any navigable water of
the United States, the excavation Irom
or depositing of material in such waters,
or the accomplishment of any other
work affecting the course, location,
condition, or capacity of such waters is
unlawful unless the work has been
recommended by the Chief of Engineers
and authorized by the Secretary af the
Army. The instrument of authorization
is desipnated s permit, gencral permit,
or letter of permission. The authority of
the Secretary of the Army to prevent
chstructions to navigation in the nayi-
gable waters of the United States was
extended to artificial islands snd fixed
structures located on the ouler con-
tinental shelf by Sectlon 4(f) of the
Outer Continental Shelf Lands Act of
1953 (67 Btat. 463; 43 U.S.C. 1338(f)y).
See alsp 33 CFR Part 322,

(e} Sectlon 11 of the River and
Harbor Act approved Morch 3, 1899 (30
Stat. 1151; 33 U.8.C. 404} authorizes the
Secretary of the Army to eatablish harbor
lines channelward of which no pilers,
wharves, bulkheads or other works may
ke extended or deposits made without
approval of the Secretary of the Army.

By policy stated in 33 CFR 328, cHective
May 27, 1970, harbor lines are pgulde-
lines only for defining the offshore limits
of structures and filla Insofar as they
impact on navigation interests. Permits
for work shoreward of those lines must
be obtalned In accordance with Section
10 and, i applicahle, Sectlon 404,

(d) Section 13 of the River and Hear-
bor Act approved March 3, 1868 (30 Stat.
1152, 33 UL.C. 407) provides that the
Becretary of the Army, whenever the
Chief of Engineers determines that an-
chorage and navigation will not be in-
jured thereby, mey permit the discharge
of refuse ihto navigable waters. In the
absence of a permit, such dlscharge of
refuse is prohibited. While the prohlbi-
tivn of this section, known us the Refuse
Act, ts 5til] in effect, the permit authority
of the Secretary of the Army has been
suprerseded by the permit authority pro-
vided the Adminisirator, Environmental
Protection Ageney, and Lhie Staics under
Sections 402 and 406 of the Federal
Water Pollution Control Act Amend-
ments of 1972 (PL §2-500, 86 Stat. 816,
33 U.S.C. 1342 and 1345), See 40 CFR
Parts 124 and 125,

{e) Seotion 14 of the River and Her-
bor Act approved March 3, 1899 {30 Stat.
1152; 33 U.S.C. 408) provides that the
Secretary of the Army on the recommen-
dation of the Chief of Enginecrs may
grant permission for the temporary oc-
cupation or use of any sea wall, hulk-
head, Jeity, dike, levee, whar!f, pier, or
olher work built by the United States.
This permission will be granted by an
appropriate real estate instrument in
accordance with existing real estate reg-
ulations.

(f) Beclion 1 ol the River and Harbor
Act of June 13, 1902 (32 Stat. 371, 33
U.8.C, 685} allows any pPersons or corpo-
rations desiring to Improve any naviga-
ble river at thelr own expense and risk
to do so upon the approval of the plans
and specifications by the Secretary of
the Army and the Chief of Engineers. Im-
provements constructed under this an-
therity, which are primarily in Federal
project sreas, remain subject to the con-
trol and supervision of the Secretary of
the Army and the Chief of Engineers.

(g Section 404 of the Federal Water
Pollutivn Control Act Amendmentis of
1972 {PL 92-5060, 86 Stat. 816, 33 U.S.C.
1344} (hereinafter referred to as Section
404) authorizes the Secretary of the
Army, acting through the Chiel of En-
gineers, (0 issue permits, after notice and
opportunity for public hearings, for the
discharge of dredged or fill material into
the waters of the United States at speci-
fied dispdral sites. See 33 C¥R 323. The
selection and use of disposal sttes will be
in accordance with guidelines developed
by the Administrator of the Environ-
mental Protection Agency (ETFA) 1n con-
junection with the Sccretary of the Army,
published in 40 CFR Part 230. If these
guidelines prohibit the selection or use
of a disposal site, the Chief of Fnglneers
may consider the economlie imparct on
navigation of such a prohlbition in
reaching his deeclsion, Furthermere, the
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Adminixtrutor can prohiibit or restrict
the use of any defined ares a3 a disposal
site whenever he determines, niter notice
and opportunity for pohlic hearings and
after consultation with the Secretary of
the Army, that the discharge of such ma-
terinls Into such areas will have an un-
scceptable adverse effect on municipal
water supplies, shellfish beds and fshery
arens, wildlife, or recreational aroas.

(i) Bectlon 103 of the Marine ro-
tectlon, Research and Sancturaries Act
of 1972, as amended (PL 92-532, 88 Stat.
1052, 33 U.8.C. 1413} (hereinafter re-
ferred to us Sectlon 163) authorizes the
Secretary of the Army, acting through
the Chief of Englneers, to issue permits,
after notice and opportunity for public
hearings, for the transpgrtation of
dredged material for the purpose of
dumping it in ocean waters where it is
determined thet the dumping will not
unreasonably degrade or endanger hu-
man health, welfare, or amenitles, or
the marins environment, ecological sys-
tem, or economic potentialities. The
selection of disposal sites will be in
accordance with criterta, developed by
the Administrator of the EPA in con-
sultatlon with the Secretary of the
Army, published In 40 CFR - Parts
220220, However, gimilar to ths EPA
Administrator's Umiting authority cited
in subperagraph (g), above, the Admin-
istrator can prevent the lssuance of s
permit under thiz suthority if he finds
that the dqumping of the material will re-
sult in en unacceptable adverse Lnpact
on municipal water supplies, shellfish
ads, wildlife, fisherles or recreational
areaa, Soe aiso 33 CFR Part 324

§ 3203 Relared Jogislation.

(a) Becilon 401 of the Federal Water
Pollution Contirol Act Amendments of
1872 (PL 92-500; 88 Stat. 818, 33 U.S.C.
1341} requires any non-Federal appll-
cant for a Federal license or permit to
conduct any activity that may result in
& discharge of & Dellutant lnto waters
of tha Unitad States to obtaln a certifi-
catlon from the Btate in which the
discharge originates or will ariginate, or,
if appropriate, from the intersiate water
potluticn control agency having jurisdic-
tlon over the affectad wraters at the
polnt where the discharge originates or
will originate, that the discharge will
comply with the aDplicable effluent
Iimitations and water quality standards,
A certification obteined for the construc-
ton of any facilily must also pertain to
the subseguent operalion of the faciltty.

{h) Sactlon 307{c) of the Coasizl Zone
Menagement Act of 1872, ag amended
(PL 54-370, 80 Btat. 1213, 18 US.C.
1456(c)) requires Federzl agencles son-
ducting activities, Including development
projecis, «lrectly affecting a State's
coastal zane, to comply, to the maximum
extent practicable, with an approved
Btate coastal cone managament hrogram.
It also requires any non-Federal appli-
cant for a Federal lcense or permit to
conduct an geblvity affecting land or
water uses In the Btate’s coastal zone to
twrnish & certtMication that the proposed
activity will comply with the State's
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contial oot manegement program.
Generally, no permit will be eoed ol
the State hex concurred with the non-
Federn! epplivant’s certification. This
prevision becomes effective upon ap-
proval by the Becretary of Commerce of
the State's coastal wome mansgement
program. See also 15 CFR Part 9%0.

(c) Bectien X% of the Marine Protec-
tion, Retearch and Sanctusries Aot of
1R7E, ws amended, {PL 93-851, BE Btat.
1052, 18 UB.C. 1432) authotipes the
Becretary of Commerce, after eon-
suliation with other interested Federal
agencies and with the approval nf the
President, to designnte as marine sanc-
tiuraries those areas of the ocean watbers
or of the Great Lakes and thelr connect-
Ing waters or of other coastal waters
which he determines necessary for the
purpoge of preserving or restering such
areas for their conservation, recreationel,
ecological, or aesthetic values. After
destgnating such an ares, the Boecretary
of Commerce shall issue regulations to
control any activities within the area.
Activities In the sarctusry authorizad
undetr cther avthorittes are valtd only if
the Secretary of Commerce certifles that
the activities are consistent with the
purpoees of Tithke XII of the Act and can
e carried out within the regulations for
the sanctuary.

(d) The Naotional Environmental Pol-
Icy Act of 1969 (42 U.8.C. 4321-4347) de-
clares the natiomal policy to encourage s,
productive arra enjovable harmony be-
tween man and his environment. Ser-
tlon 102 of that Act directs that "to the
tultest extent possible: (1) The policies,
reguiations, and publle laws of the
United SBtates shall be Interpreted and
edministered in accordance with the
polictes set forth in this Act, and (2 all
agencles of the Federa! Government
shall * * * jrsure that presently un-
guantified environmental rmenities and
values may be given appropriate con-
sideration in decision making along with,
econvmic and technical considerations
v v ' Bee also 31 CFR Part 325 and 33
CFR 208.410,

te) The Fish pd Wildlife Act of 1058
(16 ULE.LC. T42a, el scq.), the Migratory
Murine Game-Fish Act (18 U.S.C. T60c—
760g) and the Plsh and ‘Wildlife Coordi-
nation Act (19 U.S.C. 661-866c) and
othrer acts express the concern of Con-
gress with the guallty of the aquatic en-
vironment as it afTects the canservation.
Improvement and enjoyment of fish angd
wildlife resources. Reorzanization Plan
No. 4 of 1970 transferred certaln fune-
tiong, Including certain fish and wildlife-
water resources coordination responsi-
Lilitles, fram the Secretary of the Inte-
rlor {0 the SBecretary of Commeroce,
Under the Fish and Wildiife Coordina-
Hon Act and Reorganization Plan No. 4,
any Federal agency that proposes to con-
trol or modify any bedy of water must
fArst consult with the United States Fish
and Wildlife Service, the Natlanal Ma-
rine Fisherlea Service, ag appropriate,
and with the head of the appropriate
Btate agency exercising administration
over Lhe wildltfe resources of the affected
State.
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() The Federnl Power Actof 1830 ({1
Btat. 1663; ¥ UBC. TRla ot scn), ns
emended, suthorises the Federal Pynver
Qommmission (FPC) {0 leste licenses for
the construction, operation omd meinte-
nanee of dams, water oconduits, meser-
voire, power houses, (ransmisston lines,
and other physical structures of s power
project. Howeser, where such structures
witl affect the navigabla onpeoly of wny
navigeble woters of tive United States (ks
defined i 18 U.B.C. T98), the plans for
the darm or other physical strgobares af-
feeting mavigation muist be anproved by
tiie Chief of Erwincers and the Seeretury
of the Arary. In swch tases, the intarests
of mavigation showld normally be pro-
tected by 8 recomnmmendation to the FPC
for the inclusion of appropriate provi-
sions In the ¥FPC Yicenge rather than the
tssuance of a separete Department af the
Arazy permit under 33 U.5.C, 401 «f seq.
As to any other activities in navigabic
wabers not constituting copstruciion, op-
eration and maintemance of physical
stroctures licensed By the FBC under
the Federal Power Act of 1890, s
smended, the provistorrs of 33 8.0, 401
el seq. remain fidly epplicable. Tn sl
cases mvolving the discharge of dredped
or Al meteria] ito waters of tive United
States or the transportation of dredged
materful for the mrposs of dumping
ooehn witers, Section 404 or Seetion 103
will be applicable, :

€) The Natomal Historic Preserva-
tion Aet of 1966 (80 Stat, 915, 16 USC.

479) ereatad the Advisory Councd on

Historic Preservation to advise the Presi-
dent and Cengress on matbers Invelyving
historic preservation, In perfomaing jts
Tunction the Councll 5 eitthorised to re-
view and conunent upon setiviies li-
cemsed by the Federal Governunent which
will hewe an effect wpon Properties listed
in the National Register of Historle
Places, or eligihle for listing. The oon-
cemn of Congress for the preservation of
slgnificant. historical sites 1= alzo ex-
pressed in the Preservation of Historical
and Archeclogical Deita Act of 1974 (16
UB.LC. 469 et seq.), which emends the
Act of June 27, 1960, By this Act, when-
ever a Pederal conetruction profect o
Federally licensed project, activiiy op
program alters any terrain such that sig-
Tificent historicsl & acheoclogical daty
Is threatened, the Secretery of the Inte
rier may take sotion NECESEATY L0 recover
end prescrve the data prior to thes com-
menosmert of the profect, See alsg 33

(h) The Intersiate Iand Saleg Full
Disclosure Act (16 UBC 1701 et weq.)
prohibdis eny developer or agent from
selling or lessing any 1ot in & subdiviston
(s defined 1n 1§ USC IT01(3)) unlees
the purchaser 15 furnished tn advance a
printed property report contaluing in-
formation which the Secretary .of Hous-
Ing and Urean Dewelopment mey, by
rdes or reguiations, requirs for the pro~-
tection of parchasers, In the wyent the
lot i gmestion i part of & projoct that
reqelres Departiavnt of the Army Au-
thorization, the Pmoperty Report ta re-
quired by Ilousing and Urban Develop-
ment regulation to state whether or nod
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a permit has been applied for, issued, or
denled by the Corps of Engineers for the
development under Section 10 or Section
404, The Property Report is also required
to state whether or not any enforcement
action has bheen taken as a consequence
of non-application for or denlal of such
permit,

(i) The Endangered Species Act of
1973 (16 U 8.C. 1531 et s2q.) declarss the
intention of the Congress to conserve
threatened and endangered species and
tlie ecosystems on which those species
depend. The Act provides that Federsal
agencies must utilize their authorities in
furtherance of its purposes by carrying
out programs for the conservation of
endanrered or threstened species, and
by taking such action necessary to insure
thaet any action authorized by that
Agency will not jeopardize the continued
existence of such endangered or threat-
ened species or result in the destruction
or modification of habitat of such species
which is determined by the Secretaries
of Interior or Commerce, as appropriate,
to be critical, See also 50 CFR Part 17.

iy The Deepwaler Port Act of 1974
(33 US.C. 1501 et zeq) prohibitg the
ownership, construction, or operation of
a deepwater port beyond fhe terrijorial
seas without a license issued by the Sec-
retary of Transportation. The Secretary
of Transportation may issue such a li-
cense to an applicant if he determines,
among other things, that the construe-
tion and operation of the deepwater port
is in the national interest and consist-
ent with national security and other na-
tional policy goals and objectives. An
application for a deepwater port license
constitutes an application for all Ped-
eral authorizations required for the own-
ership, constru~tion, and operation of a
deepwater port. Including applications
for Section 10, Section 404 and Section
102 permits which must also be issued
by the Department of the Army pursu-
ant to the suthorities listed in § 320.2.
The Sceretary of Transportation must
obtain the views and recommendations
of all Paderal agencies having jurisdic-
tlon over any aspect of the deepwater
port construction and operation prier to
issuing a license,

(k) The Marine Mammaual Profection
Act of 1872 (16 U.S.C, 1381 et seq.) ex-
presses the intent of Congress that ma-
rine mammals be protected and encour-
aged o develap in order to maintain the
health and stabllity of the rmarine eco-
gystem. The Act imposes a perpetial
moretorium on the harassment, hunting,
cepturing, or killing of marine mammals
and on the importation of marine mam-
mals and marine mamumal products with-
out & permit from elther the Secretary
of the Interior or the Secretary of Com-
merce, depending upon the specles of
marine mammal involved. Such permita
may be issued only for purposes of sci-
entifle research and for public display if
the purpose 13 conslstent with the poli-
cles of the Act. The appropriate Secre-
tary is alsg empowered In certaln re-
stricted ecireumstances to walve the re-
quirements of the Act.
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1) Section 7{a) of the Wild and Sce-
nle Rivers Act (82 Siat. 806, 18 US.C.
1278 et seq.) provides that no depart-
ment or agency of the United States shalt
assist by loan, grant, ilcense, or other-
wise in the construction of any weter re-
sources project thot would have a direct
and adverse effect on the values for
which such river was established, as de-
termined by the Secretary charged with
its administration. No department or
agency of the United States shall rec-
ommend suthorizing of any water re-
sources project that would have a direct
and adverse effect on the values for
which such river was established, as de-
termined by the Secretary charged with
its administration, or request appropri-
ations to begin construction of any such
project, whether heretofore or hereafier
authorized, witheut advising the Sec-
retary of the Interior or the Secretary
of Agriculture, as the case may be, in
writing of its intentlon =& to do at least
sixty days in advance, and without spe-
cifically reporiing {o the Congress in
writing st the time it makes its recom-
mendation or request In what respect
construction of such project would be in
conflict with the purposes of this Act and
would affect the component and the
values to be protected by it under this
Ant. -

(m) Bection 6().of the Land and
Water Conservation Fund Act of 1865
(T8 Stat. 8§97, 16 USC 460 [-4, et seq.)
provides that no property ancquired or
developed with assistance from the Land
ahd Water Conservation Fund shall,
without the approval of the Secretary of
the Interior, be converted t{o other than
public outdoor recreation uses. The Sec-
retary shall approve such conversion
only if he finds it to be in accord with
the then existing comprehensive slatc-
wide outdoor recreation plan and only
upon such conditions as he deems nec-
essary to assure the substitution of other
recreation properties of at least equsal
falr market wulue and of reasonably
equivalent usefulness and location,

£ 320.4 General policies for cvaluating
permit applicalons.

The following policies shall be ap-
plicable to the review of all applications
for Department of the Army permits.
Additional policles specifically applica-
ble to certain types of activities are 1den-
tified In Parts 321-324 of this chapter.

(a) Public inferest review. {1) The de-
clsion whether to issue a permit will be
based on an evaluation of the probable
impsect of the prepesed activity and its
Intended use on the public interest, Eval-
uetion of the probable impact which the
proposed activity may have on tha pub-
lic interest requires a carelul welghing of
all those factors which become relevant
In each particular case. The henefit
which reasonably may be expected to ac-
crue from the proposal must be bal-
anced against Its reasonably foreseeable
detriments. The declsion whether to au-
thorize a propossl, and if so, the con-
ditions under which i1t will he nllowed to
occur, are therefore determined by the

outcome of the general belancing proc-
ecss (eg., see 33 CFR 209.400, Guidelines
for Assessment of Economic, Soclal and
Hnvironmental Effects of Civil Works
Projects). That decision should reflect
the national concern for both protection
and utilization of important resources,
All factors which may be relevant to the
proposal must be considered: among
those are conscryation. economics, acs-
thetics, general environmental concerns,
historic values, fish and wildlife values,
flood damage prevention, land use, navi-
gation, recreation. water supply, water
rquality, energy needs, sefety, food pro-
duction, and, in general the needs and
weliare of the people. No. permit will
be granted unless its Issuance s found
to be int the public Interest.

(2) The following peneral criteria will
be consldered in the evaluation of every
application:

(i) the relative extent of the publie
and private need for the proposed struc-
ture or work;

(ii) the desirability of using appropri-
ate alternative locations and methods to
accomplish the ohjective of the proposed
structure or work;

(1ii) the extent and permanence of the
beneficial end/or  detrimental effects
which the proposed structure or wnork
may have on the public and private uses
to which the area ls suiled; and

(iv) the probable impact of each pro-
posal in relation to the cumuletive effect
created by other existing and anticipated
structures or work in the general ares.

(by Effect on wetlands, (1) Wetlands
are vital areas that constitute a produc-
tive and valuazble public resource, the
unnecessary alteration or destruetion of
which should be discouraged as contrary
to the public interest.

(2) Wetlands considered to perform
functions important to the publie inter-
est include:

(iy Wetlands which serve Important
natural biclogical functions, including
food chain production, gencral habitat,
and nesting, spawning, rearing and rest-
ing sites for aquatic or langd specles;

(i) Wetlands set aside for study of
the aguatic envirgnhment or as sencu-
aries or refuges;

(i) Wetlands the destruction or al-
teration of which would affect detri-
mentally natural dralnege characteris-
tics, sedimentation patterns, aalinity dis-
tribution, fiushing characteristics, cur-
rent patterns, or other environmental
characferistics.

(ivy Wetlands which are significant in
shielding other areas from wave action,
erosion, or storm damage. Such wetlands
are often assoclated with barrier beaches,
islands, reefs and bars;

{v) Wetlands which serve as valuable
storage areas for storm and flood waters,

(vl) Wetlands which are prime natural
recharge areas. Prime réecharge areas ara
locations whera surface and ground
water ara directly interconnected; and

(vil} Wetlands through natural water
filtration processes serve to purlly water,

(3) Although a particuiar alteration of
wetlands may constitute a minor change,
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the cumulative effect of numerous such
plecemeal changes often results in a
major impairment of the wetland re-
sources. Thus, the particular wetland gite
for which an application s made will be
evkluated with the recognition that it is
part of & compleie and Interrelated wet-
land ares- In addition, the District Engt-
neer may wndestake reviews of particalar
wetland arsas in consuliation with the
spproprisnte Reglonal Director of the
Pish and Wikilife Service, the Reglonal
Director of the National Marine Fisheries
Servica of the National Oceanic and At-
mospheric Adminlstration, the Regional
Adminjstretor of the Enviranmental Pro-
tection Apency, the local representative
of the Soll Conservation Bervice ol the
Department of Agriculiure, and the head
ol the appropriaie State agency to assess
the cumatlative effect of activities in such
Areas,

(4) No permit will pe granted to work
in wetlands identified as importgnt by
subparagraph (2), above, unless the Dis-
trict Engineer concludes, on the basis of
the analysis required in paragraph (a),
above, that the benefits of the proposed
alteratlon outwelgh the damsage to the
wetlands resource and the proposed al-
teration i3 necessary to realize those ben-
efits. In evaluating whether a pariicular
alterution is necessary, the District Engi-
nser ghall consider whether the propased
activity !s primarily dependent on being
located in, or in close proximity to the
aquatie environment and whether feast-
ble alternative sites are availabie, The
epplicant must provide sufficient infor-
mation on lhe nesd to locate the proposed
activity in the wetland and must provide
tzia on the hasls of which the availabil-
ity of feasible alternative sites can he
evaluated.

(5) In addition to the policies ex-
pressed In this suhpart the Congressional
pollcy expressed in the Estuary Protec-
tion Act, PL B0-454, and State regulatory
laws or programa for classification and
protection of wetiands will be given pgreat
weight,

(e} Fish and wildiife, In accordance
with the Fish and Wikdlife Coordination
Act (8£d20.3(e) above) Corps of Engi-
neers offleials will consult with the Re-
glonal Director, U.8. Fish and Wildiife
Service, the Reglonal Director, Natlional
Marins Fisheries Service, and the hegd
of the agency responsible for fish and
wildlife for the Stale In which the work
s {0 be performed, with a view to the
conservation of wildlife resources hy pre-
ventlon of their direct and Indirect Joss
and damsge due {o the activity proposed
In a permit application. They will give
great wetght to these views on fish and
wlldlifa considerations in evaluating the
application. The applicant will be urged
to modify his proposal to eMminele or
mitigate any demage to such resources,
and in approprinte cases the permit may
be conditioned te accomplish this pur-
pose.

() Water guality. Appleations for
permits for activities which may affect
the guaity of s water of the TUnited
States will be evaluated for vomplance
with appitcable eMuent limitations, water
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quality standerds, and management
practices during the construcllan, opera-
tion, snd maintenance of the proposed
aciivily, Certffication of complisnce with
Rpplicable effuent imitations and water
quailty standards required under pro-
visions of Bection 401 of the Federal
Water Pollution Coatrol Act will be con-
sidered eonclusive with reapect to water
Quality oonsiderations unlsss the Re-
glonsl  Adinindsfrator, Envirsnmental
Protection Agency (EPA), sdvises of
other water quality aspects 10 be taken
Into consideration. Any permit issued
may be comditioned to implement water
quallty protection measures.

{e) flistoric, scenic, and recreational
values, (1) Applications for permits cove
ered by this reeulation may involve arcas

. which possess recognized historic, ocul-

turdl, seeniec, conservation, pecreatisnal
or similar values. Full evaluation of the
general public interest requires timt due
consideration be given to the offect which
tha proposed structure or activity ey
have oo the enhancement, preservation,
or development of such vadues, Repogni-
tion of those values is often refected by
State, regional, or local land use elassie
fications, or by similar Federal emntrols
or policies. In both cases, action on per-
mit applications should, insofar as possi-
ble, be commistent with, and avoid adverse
effect on, the values or purpases for
which thase ciaseifications, controls, or
poticies were sstablished. .

{2} Bpecific application of the policy
In subparsgraph (1) sbove, applics to:

() Rivers named in Secticn 3 of the
Wild and Seenxle Rivers Act (82 Stat, 906,
18 U.B.C. 1273 et seq.); those proposed
for inehsion as provided by Seclions 4
and 5 of the Act, or by later legislation;
and wild, scenic, snd recreationad rivers
established by State and local entities:

(1) Historie, cultursl, or archeological
sitey or practices as provided in the Na-
tional Historic Preservation Act of 1966
(83 Stat. 852, 42 U.S.C. 4321 et seq.) (see
also Egecutive Order 11593, May 13, 1971,
and Btatutes there cited) . Particular at-
tention ghould be dirscted toward aov
district, site, puilding, structure, or ob-
Ject listed or eligible for iisting in the Na-
tional Fegister of Historic Praces;

111) Bltes Included in or determined
eligible for Iisting in the Mational Reg-
istry of Natural Landmmarks which are
published periodically i the Feperar
RYGISTER

v} HBites acquired or developed with
the assistance of the Lamd and Water
Conservailon Fund (78 Stat. 897, 18
U.B.C. 460, 1-4, et seq.) or the Recrea-
tionad Demonstrations Projects Act of
1942 (PL T7-594, 56 Stat. 326) end other
public parks and recreation area®; and

(v} Any other areas neamed in Acts of
Congress or Presidential Proclamations
as National Rivers, Natiomal ‘Wilderness
Areas, Natlonal Seashores, National Reo-
reation Areas, National Lakeshores, Na-
tional Parks, Nutlonal Monwnenis, and
such sreas as mapy be established under
Federal law for similar gnd related pur-

poses, such ax estuarine and martae
sanctuaries,

37137

(£} Effect on limifs of the territoricl
$08. Struciures er work affoecting coastal
walers may modify the cosst Hue or base
hna fram which the thres mile belt I3
weasured far purposes of the Submerged
Landg Act and Intermmtlonal Law, (ien-
erally, the comst Une or base lne 14 the
lne of ordinary low water on the main-
land; however, there sare exceptions
whero there ate islaikls or lowiide eleva-
tlons offshqra, (The Eubmaerged Lands
Act, 87 Bt 29, U8, Code Section
130117¢), and United States vs, Califernia,
381 U.S. 139 (1865), 382 U 8. 448 (1985) )
All applications for structures or work
affecting coastal waters will therefore be
reviewed specifically to determine wheih -
er the coast line or base line might oe
altered. If it is determined that such a
chanpe might eccur, coordioution with
the Attarney Genersl and the Salicitor
of the Depariment of the Interior Is re-
quired belore flnal actlon is taken. The
Distriet Engineer wild submit g deacrin-
tiom ol the proposed wark and o copy of
the plans to the Solicltor, Department
of the Interior, Washington, D.C. 20240,
and request his comments concerning the
effects of the proposed work on the guder
continental rights of the United States,
These commends will be meluded in the
lile of the application After completion
of standard processing procedures, the
file will be furwarded to the Chisf of
Eugineers. The decision on the applica-
tion will bs made Ly the Seeretary of
the army alter ooordination with the
Allorney General

(g) Inlerference with adjecent nrop=
erties or water resaurce projects, Author-
leation of werk or structures by the De-
partment of the does not canvey
& property right, wor authorize any in-
jury to property or invasion of other
rights

(1) Beceuse a landowner has the gen-
eral right to protect his rroperty from
eroslon, applications to erect protective
strectures will usually receive favorable
ronsideration. However, if the protec-
tive structure may cause damage to the
Lroperty of olhers, the District Englneer
will 50 advise the appleant and nform
him of possible alternative methods of
brotecting his property. Such sdviee win
be given in terms of genersl guidance
only so as not to compete with private
cugineering firins nor reguire undue yse
of guvernment resources. A Slgnificant
brobability of resnlting damage to near-
by mroperties can be g bhasis for denial
of gn application,

{2} A landowner's general right of ae-
cess lo navigable waters of the United
States 13 subject to the similar righis
of agccess held by nearby landowners and
to the genernl public's right of naviga-
tlon on the waler surface, Proposals
which create undue Interference with
acress to, or use of, navigahle waters
will generally not receive lavorasble con~
sideration.

(3> Where It {8 found that the work
for which a permit 15 desired 15 in npvi-
gable waters of the Uniteqd States (see
33 CFR Part 320> wnd may interiere
with an authorized Federal project, the
applicant should be apprised In writing
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.of the fact and ol the possibility that
a Federal project which may be con-
structed in the vicinity of the proposed
work might necessitate its removal or
reconstruetion. The applicant should also
be informed that the United States will
I no case be liable for any damage or
{injury to the structures or work author-
ized by Sectlons 9 or 16 of the River and
Harbor Act of 18593 {(see 33 CFR Parts
321 and 322) which may be caused hy
or result from future operations under-
taken by the Government for the con-
gervation or improvement of navigatiol.
or for other purposes, ang no claims or
right to compensatlion will accrue from
any such damage.

{4) Proposed activities which are in
fhe area of 2 Federal project which ex-
ists or is under construction will be eval-
uated to insure that they are compatible
with the purposes of the project.

(h) Activities affecting coastal runes,
Applications for Department of the
Army permits for activities affecting the
coastal zones of those States having a
coastal mone management Program ap-
proved by the Secretary of Comuncree
will be evaluated with respect to compli-
ance with that program. No permit will
be issued to a non-Federal applicant un-
ti1 certification has been provided that
the proposed activity complies with the
coastal zone management program and
the appropriatée State agency has con-
curred with the certification or has
walved 1ts right to do so. However, &
permit may he issued to a non-Federal
applicant if the Secretary of Commerce,
on his own initiative or upon appeal by
the applicant, finds that the proposed
activity is consistent with the objectives
of the Coastal Zone Mansgement Act of
1872 or Is otherwise necessary in the
Interest of national security. Federal
agency applicants for Department of the
Army permits are responsible lor com-
plying with the Coagtal Zohe Manage-
ment Aet's directives for assuring that
their activities dlrectly affecting the
coastal zone are consistent, to the maxi-
mum extent procticable, with approved
State coastal zone management pro-
grams.

(1 ActHvities in marine sancfuariss.
Applications for Department of the
Army authorization for activitles in &
marine sanctuary established by the Sec-
retary of Commerce under authority of
Section 302 of the Maorine Protection,
Research and Sanectuaries Act of 1872,
as amended, will be evaluated for impact
on the marine sanctuary, No permit will
be issued until the applicant provides a
certification from the Secretary of Com-
metrce that the propesed activify is con-
sistent with the purposes of Title 11T of
the Marine Protection, Research and
Sanctuaries Act of 1872, as amended, and
cati be carried out within the regulations
promulgated -y the Secretary of Com-
merce to cor rol activities within the
marine sanctuary. Authorizations so is-
sued will contain such special conditions
a5 may be required by the Secretary ol
Commeree in connection with his certifi-
cation.

(}) Other Federal, state, or local re-
guirements. {1) Progessing of an appli-

RULES AND REGULATIONS

cation for a Department of the Army
permit pormally wil proceed concur-
rently with the processing of other re-
quired Federal, State, and/or local
authorjzations or certifleation. Where
the required Pederal State and/or local
certification and/or authorization has
been denied, the application for a De-
partment of the Army permit will be de-
nied without prejudice to the right of the
applicant to reinstate processing of his
application if subsequent approval is re-
ceived from the appropriate Federal,
State and/or loval agency. Even if official
certification and/er suthorlzation is not
required by State or Federsl law, but a
State, regional, aor local agency having
Jurisdiction or interest over the particu-
lar activity comments on the application,
due consideration shail be given to those
official views as a refleetion of local fac-
tors of the public interest.

(2} Where officially adopted State, re-
gional, or local land-use classifications,
determinations, or policies ure applicable
to the land or water areas under con-
sideration, they shall be presumed to
reflect local factors of the public Interest
and shall be considered In addition with
the other national factars of the public
interest identified in § 320.4+a).

(3) A proposed activilty may result in
conflicting comments from several agen-
cies within the same State. While many
States have designated a2 single State
agency or individual to provide a single
and coordinated State position regarding
pending permit applications, where a
State has not so designated a single
source, District Engineers will elicit from
the Governor an expression of his views
and desires concerning the application
or, in the alternative, an expression from
the Governor as to which State agency
renresents the officlal State position in
this partieular case.

t4) In the zbsence of overriding na-
tional factors of the public interest that
may he revealed during the processing
of the permit application, a permit wiil
generally be issued following receipt of a
favorsble State determination provided
the concerns, polleies, goals, and re-
quirements as expressed in 33 CFR Parts
320-324, and the following statutes have
been followed and considersd: The Na-
tional Environmental Pollcy Act; the
sh and Wildlife Courdinetion Act; the
Historical and Archaeological Preserva-
tion Act; the National Historle Preserva-
tion Act; the Endangered Species Act,
the Coastal Zone Munagement Act, the
Marine Protection, Research and Sanc-
tuaries Act of 1872, as amended; and the
Pederal Water Pollution Control Act (see
§320.3, above).

{5} If the responsible Federal, Stafe,
and/or local agency fails to take deflnl-
tive action to grant or deny reguired
suthorizations or to furnish comments as
provided in subparagraph (3) above,
within three months of the issuance of
the publie notice, the District Engineer
shall process the application to a con-

clusiof.

(8) Permits will not he issued where
certification or suthorization of “he pro-
posed work is required by Federal. State

and,/or local law and that certification
or euthorization has been denied.

(7} The District Engineer may, in
those States with ongoing permit pro-
grams for activities regulated by Depart- -
ment of the Army permits, enter into an
agreement with the States to jointly
process and evaluate Department of the
Army and State permit applications. This
may include the issuance of joint public
notices; the conduet of joint publie hear-
ings, i held; and the joint review and
analysis of information and comments
developed in response to the public no-
tice, public hearing, the environmental
assessment ahd the environmental {m-
pact statement (if necessary), the Fish
and Wildlife Coordination Act, the His-
torical and Archaeological Preservation
Act the National Historie Préservation
Act, the Endangered Species Act, the
Coastal Zene Maunagement Act, the Ma-
rine Protection, Research and Sanclu-
aries Act of 1472 as amended, and the
Federal Water Pollution Conirol Act, In
such cases, applications for Department
of the Army permits may be processed
cancurrently with the processing of the
State permit to an independent conclu-
sion and decision by the District Engi-
neer and apprapriate State agency.

(k) Safety of impoundment structures,
Unless an adequate inspection program
is required by another Federal licensing
agency or wilk be performed by another
Federal agency, the District Engineer
will eondition permits for impoundment
structures to reguire that the permittee
operate and maintain the structure prop-
erly to insure public safety. The Dislrict
FEngineer may condilion such permits to
require periodie inspections and ta indi-
cate that failure to accomplish actions to
assure the puklic safety will be consid-
ered cause o revoke the permit.

{13 Ploodplains. Executive Qrder 11988,
dated May 24, 1977, requires each Federal
agency. in its vonduct of Federal pro-
grams that affect land use including the
repulation of water resources, to take
action to reduce the risk of flood loss:
to minimize the impact of floods on hu-
man safety, health and welfare; and to
restore and preserve the natural and
beneficial values scrved by fleodplains.
In evaluating whether zetivities located
in o floadplain that require Department
of the Army permits are in the public in-
terest, availlable slternatives to avoid
adverse effects from and incompatible
developiment in fioedplains shall be con-
sidered. : )

PARY 321—PERMITS FOR DAMS AND
DIKES IN NAVIGABLE WATERS OF THE
UNITED STATES

Sec.

3211 General

321.2 Definitlons.

4213 GSpeclal policles and procedures,

ATTRORITY! 33 U.S.0 401,
£321.1
This regulation prescribes, in additlon
to the general pollicies of 33 CFR 120.4
and procedures of 33 CFR Part 325, those

special policies, practices, and proce-
dures to be followed by the Corps of En-

General.
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gineers (o connection with the reviaw of
applicationa for Department of Army
permits to authorize the construetion of
a dike or dam In a navigable water of
the United Biates pursuant to Sectlon
5§ of the River and Harbor Act of 1899
(33 UB.C. 401), Bes 33 CFR 320.2(a),
Dams and dikes In navigabls waters of
the United States also require Depart-
ment of the Army permits uuder Sec-
ton 404 of the Federnl Water Pollution
Control Act Amendments of 1872 (33
U.B.C. 1344) . Applicants for Department
of the Army permiis under this Part
should also refer to 33 CFR Part 323 to
satisfy the requirements of Section 404.

§ 321.2 Definitions.

For the purpese of this regulation, the
following terms are defined: -

(a) The term “navigable wotery of the
United Btates” means those waters of
the United Statea that are subject to the
ebb and flow of the tide shoreward to
the mean high water mark (mean higher
high water mark on the Pacific coast),
and/or are presently used, or have
been used in the pest, or may be suscep-
tible to use to transport Interstate or
[oreign commeree. See 33 OFR Part 329
for & more compiete deflnition of this
term. ]

(b} The term “dam” means an im-
poundment structurs that compietely
spAns a navigeble water of the United
States and thet may chstruet interstate
waterborne commerce.

(¢) The fermn “dike” means an em-
hankment, low dlviding wall, or other
protective barrier that completely spans
& navigable water of the United States
and that may obstruct interstate water-
borne commerce,

£ 21.3 Special policies amild procedures.

The Iollowing pdditlonal special poli-
cles and procedures shall be applicable (o
the evaluation of permit applications
under this regulation: .

() The Becretary of the Army will
decids whether Department of the Army
autherizatlon for a dam or dike in a
navigahle water of the United States
will be izsued, since this authority has
not been delegated to the Chief of Engl-
neers. The conditions to be imposed In
any instrument of authorization will be
recommended by the District Engineer
when he forwards his report to the SBec-
retary of the Army, through the Chlef of
Engineers, pursuant to 33 CFR 325.11,

(b) A Department of the Army appli-
cation under Section 9 will not be proc-
essed until the approval of the United
States Congress has been obfalned if the
navigahle water of the Unlied States is
an Interstate waterbody, or untll the ap-
proval of the appropriate State leglsla-
ture has heen ohtained if the navigahle
water of the United States 1s sclely with-

In the boundaries of one State.

PART 322—PERMITS FOR STRUCTLIRES
OR WORK IN OR AFFECTING NAVIGA-
BLE WATERS OF THE UNITED STATES

Bes,

222.1 Qeneral.

3222 Deflnitions,

FEDERAL

RULES AND REGULATIONS

Beg,

4238  Activities requiring pormits.

3224 SBtructurss and work permitted by
thin regulation.

322.5 Speclal polictes and procedures.

Appendiz A—UB. Coast Guard/Chic? of En-
gineers Memorandum of Agreement,

Appendix B —Delegation of Aunthority. -

AUTHORITY ! 33 U.S. 403.
§322.1 General,

This regulation preseribes, in addition
to the general pollcles of 33 CFR 3204
and procedures of 33 CFR Part 325 thase
special policies, practices and procedures
to he followed by the Corps of Englneers
in eonnection with the review of applica-
tions for Department of Army permits
to authorize structures or work in or
affecting navigable waters of the United
States pursuant to Section 10 of the
River and Harbox Act of 1309 (33 UR.C.
403) (hereinalter referred to ag Section
10}. See 33 CFR 320.2(k), Certain struc-
tures or work in or affecting navigable
waters of the United 3tates are also regiz-
lated under other authorities of the Ds-
partment of the Army. These Include
discharges of dredged or fill material
into waters of the United States, inchad-
ing the territorial seas, pursuant to See-
tion 404 of the Federal Water PoRution
Control Act Amendments of 1872 (33
U.B.C. 1344; see 33 CFR Part 323) and the
transportation of dreged material by ves-
sel for purposes of duraping In ocesn
vaters, including the territorial seas,
pursuant to Section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (33 U.8.C, 1413;
see 33 CFR Part 324). A Department of
the Army permit will zlso be reguired
under these additional authorities if they
are applicable to sfructures or work in or
alfecting navigable waters of the Untted
States. Applicants for Department of the
Army permits under this part should
refer to the other cited authorities and
implemnenting rezulations for these ad-
ditional permit reguirements to deter-
mine whether they also are applicable to
their proposed activitles,

§ 322.2 Delnitions,

For the purpose of this regulation, the
followlng terms are defined:

{a) The term “navigable waters of the
United States” means those waters of the
United States that are subject to the ebb
and flow ot the tide shoreward o the
mean high water mark (mean higher
high water mark on the Paciflc coast),
and/or are presently used, or have been
used in the past, or may be susceptible to
use to transport Interstate or foreigm

commerce. See 33 CFR Part 329 for =z

more complete definition af this term.
(b} The term “structure” shall include,
without limitation, any pler, whart, dol-
phin, welr, boam, breakwater, bulkliead,
revetment, jetly, permanent mooring
structure, power transmission lines, per-

- manently moored Acating vessels, piling,

alds to navigation, or any other perma-
nent or semi-permanent obstacle or
ohstruction.

{c} The termn “wourk” shall include,
without limitation, any dredeing or dis-
posal of dredged material, excavatiui,

3719

Rliing, or other moddication of a novi-
gablewater of e United States,

(d) The term “Jetter of permimsion”
mentlsy an mdividual permit lssued in
accordance with the sbbreviated proce-
dures of 33 CFR 325.5(b),

(e) The term *individual permit”
means a Departinent of the Amey au-
thorizetion that is issusd following n
case-Dy-case evalustion of a spacific
strusture or work In eccordance with the
procedures of this regulation and 33 CFR
Part 325 and & determination that the
proposed structure or work is in the pub-
lic interest pursuant to 33 CFR Part 320.

({) The term “genersl permit” means
a Depariment of the Army authorization
that is issued for o category or categories
of struectures or work in & specified reglon
of the country, when those structures or
work are substantlaBy similar in nature
and ceuse only mimimal individuael ead
cumwdative adverse emvironmewtal lm-
pact. A general permit is 1ssued following
an cvaluation of the ywoposcd category
of activities thest i will anthorize in ne-
cordance with the procedures of this
regulatbon (322.5(b)}, 33 CFR Part 325,
and e determimaiian that the provosed
discharges will be in the public interest
pursuant to 3t CPFR Paet 320,

(€) The termy “nationwide permit”
memms o Department of the Army au-
thorization that hms been isgued by thia
regulation in § 322.4 to permst ceriain
structures ¢r wozrk In ar affecting naviga-
ble waters of the United States through-
out the Nation.

§ 3223  Activities requiring pormits,

(a) General, Department of the Aripy
permite are regulred under Section 10 for
all sfructures or work in or affecting
naviguble waters of the United States
except for bridegevs and causeways (see
Appendix A) and structures or work
licensed under the Federal Power Act of
1920, Aciivities that were commenced or
completed shoreward of estahlished Fed-
eral harbor Iines before May 27, 1970 (see
33 CFR Part 128} also do not require
Sertion 10 permits; however, it those
actlvities involve the discharge of
dredged or fill material Into waters of the
United States after October 18, 1572, a
Section 404 permit is required (see 33
CFR Part 323},

{1) Btructures or work are in the navi-
gable waters of the United States if they
are within limits defined in 38 CFR Part
329, Structures or work outside these
li_m:it.s are subject to the provisions of law
cited In parugraph ¢a) above, i these
structures or work affect the course, lo-
cation, or condition of the waterbody in
such a manner s to Impact on the navi-
gable capacity of the waterbody. Por
purposes of a Scetlon 10 permit, a tunnel
or other structure under or over & navi-
fable water of the United States 15 con-
sidered to have an impact on the naviga-
bla eapacity of the waigrbody.

(2) Pursuant tp Seclion 154 of the
Water Resource Development Act of 1978
(PL 94.587), Department of the Army
permits will not be reamired under Sec-
tion 10 10 eonwtruct wharves and piers in
any waterbody, located entirely within
pne State, that 1s a navigable water of
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the TTnited States solely on the basis of
its historical use to transport Interstate
commerce. Section 154 applies ondy to the
construction of a single pier er whar! and
not to marinas. Purthermore, Section 154
is not applicable to any pler or wharf
that would cause an unacceptable impact
on navigation.

(th) Outer continental shel/. Depart-
ment of the Army permits will also be
required for the construction of artiflcial
islands and fixed structures on the outer
continental shelf pursuent te Section
4(f) of the OQuler Contineni{al Shelf
Lands Act (see 33 CFR 320.2(b)),

(c) Activities of Federal ggencies, EX-
cept as specifically provided in this sub-
paragraph, activities of the type de-
seribed I fa) and (b), above, done by
or on behalf of any Federal agency, other
than any work or structures in or affect-
ing navigable waters of the United States
that are part of the Clvil Warks activities
of the Corps of Engineers, are subject to
the authorization procedures of this
regulation. Agreement for construction
or englneering secrvices performed for
other agencies by the Corps of Engineers
does not constitute ankhorization under
this regulation. Division and District En-
gineers will therefore advise Federal
agencies accordingly., and cooperate to
the fullest extent in expediting the proc-
essing of their applicatiens.

(1) Congress has delegated to the Sec-
retary of the Army and the Chiel of
Engineers in Section 10 the duty to au-
thorize or prohibit certain work or struc-
tures in navigable waters of the United
States. The genceral legisiation hy which
Federal agencies are empawered to act
generally is not considered to be sufficlent
authorization by Congress to satisfy the
purposes of Section 10, If an agency as-
serts that it has Congressional authoriza-
tion meeting the test of Section 10 or
would gtherwise be exempt from the pro-
yvisions of Section 10, the legislative his-
tory and/or provisiens of the Act should
clearly demonstrate that Congress was
approvine the exact location and plans
from which Congress could hayve con-
sidered the effect on navigable waters of
the United States or that Congress in-
tended to exempt that agency from the
requircinents of Sectlon 10, Very often
such legislation reserves final approval
of plans or construction for the Chtef
of Fngineers. In such cases evaluatlon
and authorization under this regulation
are Hmited by the intent of the statutory
language Invelved,

{2) The policy provisions set out in 33
CT'R 320.4(j) relating to State or local
certificatlons and/or autherizalions, do
not apply to werk or slructurcs under-
taken by Federal agencies, excepl where
compliance with non-Federal authoriza-

tion s required by Federal law or Execu-

tive policy.
§322.4 Siructures and work permitted
by this repulation:

‘The {ollowing structures or work ars
hereby permitted for purpeses of Bectlon
16 and do not require separate Depart-
- moent of the Anmny permits:

RULES AND REGULATIONS

(ay The placement of alds to naviga=-
tion by the U.8. Coast Guard; see § 3225
(g;, below; :

(h) Struetures constructed in artificlal
cahals within principally residential de-
velopments where the connhection of the
canal to a navigable waler of the United
States has been previously authorized;
See § 322.5(g), below;

ig) The repair, rehabilitation, or re-
placement of any previously authorized,
currently serviceable, structure or of any
currently serviceable structure con-
structed prior ta the reguirement for au-
thorization; provided sueh repair, re-
habilitaticm, or replacement does not
result in a deviation from the plans of
the original structure, and.further pro-
vided that the structure to be main-
tained has not been put to uses differing
from uses specified for it in any penmnit
authorizing its original construction;

1dy Marine life harvesting devices such
as pound nets, crab traps, eel pots, lob-
ster traps, provided there iz no intefer-
ence with navigatlon;

(e) Staff gages, tlde gages, water re-
cording devives, water quality testing and
improvement devices, and similar sclen-
tific structures provided there 13 no in-
terference with navigation;

() Survey wctivities including core
sampling: and

{g) Structures or work completed be-
fore 18 December 1968 or in waterbodies
over which the District Engineer has not
asseried jurisdiction provided there is
no interference willh navigation.

£ 3225 Special palicies.

The Secretary of the Army has dele-
gated to the Chief of Engineers the au-
thority to issuc or deny Section 14 per-
mits. (See Appendix B). The following
additional special policies and procedures
shall also be applicable to the evaluation
of permit applications under this regula-
tiom.

{a) General, Department of the Army
permits will he required for structures
or work in or afecting navigahle walers
of the United States. Certain struectures
or work specifled In § 322.4 are permit-
ted by this regulation. If a structure or
work s not permitted by this regulation,
an individusl or general Section 10 per-
mit will he required. '

¢h) General Permits. The District En-
gineer may, aiter compliance with the
pther procedures of 33 CFR Part 323, is-
sue general permits for certain clearly
described calegories of structures or
work, requiring Department of the Army
pennits. After a general permit has been
issued, Individual activities falling
within those categories will not require
individual permit processing by the pro-
cedures of 33 CFR Part 325 unless the
District Engineer determines, on a case-
hy-case basis, that thie public Interest re-
quires such individual review.

(1) Distriet Engineers will include

only those activitles that are substan-
tially similar in nature, thet cause only
minimal adverse environmental impnct
when performed separately, and that will
have only a minimal adverse cumtula-

tive effect on the environment ns cate-
gories which are candidates for general
permits.

(2} In addition to the conditions pre-
seribed in Appendix C of 33 CFR Part
325, any general permit lssued by the
District Enginger shall prescribe the fol-
lowing conditions.

(1) The muximum guantily of material
that may be discharged and the maxi-
mum area that may be modified by struc-
tures or work that are authorized for a
single or incidental operation Gf ap-
plicable) ;

(ii) A description of the category or
categorles of activities included in the
general permit; and

(iii} The type of wateris} inte which
the activity may occur.

(3} The District Engineer may re-
quire reporting procedures.

(4) A peneral permit may be revoked
if it is determined that the cumulative
effects of the activities authorized by it
will have an adverse impact on the pub-
lic interest provided the procedures of
33 CFR 325.7 are followed. Following
revocation, application for any {uture
activities in areas covered by the gen-
eral permit shall be processed as ap-
plirations for individual permits.

¢}y Non-Federel dredging for naviga-
tion.— (1) The benefits which an author-
ived Federal navigation project are in-
tended to produce will often require simi-
lar and related operations by non-Fed-
eral agencies (e.g., dredging sn aecess
chhannel to dock and berthing facllities
ar deepening such a channel to corre-
spond to the Federal project depthd.
These non-Federal activities will be con-
sidered by Corps of Engineers officials
in planning the vonstruction and main-
tenance of Federal navigation projects
and, to the maximum practical extent,
will be coordinated with interested Fed-
eral, State, regional and local agencies
and the general public simultaneously
with the associated Federal projects
Non-Federal activities which are noi so
coordinated will be indlvidually eval-
uated in accordance with this regula-
tion. In evaluating the public interest in
ronnaction with applicutions for permits
for such coordinsted operations, equal
treatment will, therefore, be accorded
to the fullest extent possible to both
Federal and non-Federal operations.
Furthermore, permits for non-Iederal
dredging operations will contain condi-
tions requiring the permittee to combly
with the same practices or reguirements
utilized in connection with related Fed-
eral dredging operations with respect to
such matters as turbidity, water quality,
containment of material, nature and
location of approved spoil disposal areas
(non-Federal use of Federal contalned,
disposal areas will be In accordance with
laws authortzing such areas and reguln-
tions governing thelr use), extent and
period of dredging, and cother factora
relating to protection of envirammentlal
and ecological values.

(2) A permit for the dredging of a
cliannel, slip, or other such prolect for
navigation wil also asuthorize the pe-
riodic maintenance dredging of the
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project. Authority for maintsnance
dredging will be subject to revalldation
at regular intervals to be specified in the
permit. Revalidation will be In accord-
ance with the procedures prescribed In
33 CFR 825.6. The permit, however, will
require the permittee to glve advance
notice to the District Engineer each
time malntenance dredging is to be per-
tormed. Wheare the maintensnce dredg-
Ing involves the discharge of dredged
material into waters of the Unlted Btates
or the transportation of dredged mate-
rial for the purpose of dumping in the
ocean waters, the procedures in 33 CFR
Parts 323 and 224 respectively shall
also be followed.

(d) Sitruciures for small boats. As 8
matter of policy, In the absence of over-
riding public Interest, faverable consid-
eration will generally be given to ap-
plications from riparian gwners for per-
mlits for plers, boat docks, moarings,
platforms and similar struectures for
small boats. Particular attention wili be
glven to the location and general design
of such structures to prevent possible
obztructions to navigation with respect
to both the public’'s use of the waterwey
and the nelghboring proprietors’ access
to the waterway. Obstrictions can re-
sult from hoth the existence of the
structure, particularly in conjunction
with other similar facilities in the im-
mediate vicinity, and from ita inablilty
to withstand wave action or other forces
which can be expected, District Engl-
neers will inform applicants of the haz-
ards Involved and encourage safety in
locatlon, desien end operation. Corps of
Engineers officlals will alse encourage
cooperative or group use facilities in lieu
ol lndividual propriefor use facilities.

{1} Letlers transmitiing permiis for
strustures for small boats wil, wherc
applicable, include the following Ilan-
guage: “Notice is hereby given that a
poasibility exists that the strueture per-
mitted may be subject to damage by
wave wash Irom passing vessels. Your
attention s Invited to special condi-
tlon o _____ ... of the permit.” The ap-
propriate designetion eof the permit
condition placing responsibility on the
permlittee and rot on the United States
for integrity of the structure and safety
of boats moored thereio will be inserted.

(2) Floating structures for small rec-
reational boats or other recreational
purposes in lIakes controlled by the Corps
of Engineers under a Resources Manager
are normally subject to permit authori-
tles cited in § 322.3, above, when those
waters are regarded as navigable waters
of the United Btates. However, such
structures will not be authorized under
this regulation but wil be regulated
under epplicable regulations of the
Chlef of Engineers published in 38 CFR
32719 if the land surrcunding those
lakex 15 under complete Federal owner-
ship. District Engineers will delineate
those portions of the navigable waters
of tha United Statea whera thiz provi-
slon is applicable and post notices of this
designstion in the weinity of the lake
Resources Manager's office.
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= {e) Aids to navipation. The placing of

fixed and foating atds to navigation in
a navigable water of the United States
{5 within the purview of Sectlon 10 of
the River and Harbor Act of 1839, Fur-
thermore, these alds are of particular
interest to the U.S. Coast Guard because
of their econtrol of marking, llghting and
standardization of such navigation aids.
Applications for permits for installation
o! alds to navigation will, therefore, be
coordinated with the appropriate Dis-
trict Commander, 1.5, Coast Guard, and
permits for such aids wiil incilude a con-
dition to the effect that the permittee
will conform to the requirements of the
Coast Guard for marking, Hehting, ete,
Since most fixed and floating eids to
navigation will not ordinarily signifi-
cantly affect environmenial values, the
usual form of authorization to be used
will be a letter of permission (See 33
CFR 325.1(b)).

(I3 Quter continenlal shelf, Artificial
islends and fixed structures located on
the outer continentsl shelf are subject
to the standard permit procedures of
this regulation, Where the Islands or
structures are to be constructed on lands
which are under mineral lease from the
Bureau of Land Management, Depart-
ment of the Interior, that agency, In co-
operation with other Federal agencies,
fully evaluates the potential effect of the
leasing program on the total environ-
ment, Acsordingly, the decision whether
to issue a permit on lands which zsre
under mineral lease fromy the Depart-
ment of the Interior will be limited to
an evaluatien of the hnpact of the pro-
posed work on navigation and national
security. The public notice will 50 iden-
tify the eriteria.

(g) Canals and other artificial water-
weys connected fo navigable waters of
the Uniled Stafes. (1) A canal or similar
artifielal waterway 1s subject to the reg-
ulatory authorities discussed in § 322.3,
abave, if it constitutes a navigable water
of the United States, or if 1t is connected
to navlgable waters of the United States
In p menner which affecls their course,
condition, or capacity. In all cases the
connection to navigable waters of the
United Btates requires a permit. Where
the ¢anal iself constitutes a navigable
water of the United States, evaluation
of the permit appleation and further
exerclse of regulatory authority will be
in acecordahice with the standard proce-
dures of this regulation. For all other
¢canals the exerclse of regulatory su-
thority 15 restricted to those activities
which- affect the course, condition, or
capacity of the navigeble waters of the

United States, Examples of the latter-

may include the length and depth of the
canal; the currents, circulation, quality
and turbldity of s waters, especially as
they affect fish ahd wildlife values; and
modifications or extensions of iis con-
figuration,

{2} The proponent of canal work
should submit his application for a per-
mit, including a proposed plan of the
entire development, and the location and
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description of antlelpated docks, piers
and other similar structures which will
be placed In the cznal, to the District
Engineer before commencing any form
of work. If the connection to havigable
waters of the United States has aiready
been made without a permit, the Dis-
trict Engineer wlll proceed In accordance
with 33 CFR Part 326. Where = canal
connection is planned, an application
for a Section 16 permit should be made
at the earllest stage of planning, Where
the canal construction has already
begun, the District Engineer will, in
writing, advise the proponent of the need
for a permit to connect the canals to
navigable waters of the United Stales.
He will also sk the proponent if he
intends to make such & ¢onnection and
will request the immediate submission
of the plans and permit application if
it is 30 intended. The District Engineer
will elso advise {he proponent that any
work is done at the risk that, ¥ a permit
is required, it may not be issued, and
and that the existence of partially com-
pleted excavatlon work wiil not be al-
lowed to weigh favorably in evaluation
of the permit application,

{h) Facilities at the horders of the
United States. (1} The construction, on-
eration, maintenance, ¢r connection of
Tacilities at the borders of the United
States are subjeet to Executive control
and must be guthorized by the President,
Seeretary of State, or other delegated
officlal.

(2) Appiications for permits for the
comstruction, eperation, malntenance, or
connection at the borders of the United
States of facilifies for the $ransmission
of electric enorgy between the TInited
States and a foreign country, or for the
exportation or Importation of natursl
gas to or from B foreign country, must
be made Lo the Federal Power Commis-
slon, (Executive Order 10485, Sepitem-
ber 3, 1953, 16 T1.8.C. 824(g) (e}, 15 U.5.C.
717{(h}), and 18 CPFR Paris 32 and 153).

(3) Applications for the landing or
operation of submearine cables must be
made to the Federal Communications
Commission. (Executive Order 10530,
May 10, 1954, 47 U.S.C. 34 to 38, and
47 CFR 1.786) .

(4) The Secretary of State Is to re-
ceive applications for permits for the
construection, connection, operation, or
maintenance, at the borders of the
United States, of plpellnes, conveyor
kelts, and similar facilities for the ex-
portation or importatlon of petroleiim
products, coals, minerals, or other prad-
ucts to or from a foreign country: faclli- -
tics for the exportation or Importation .
of water or sewege to or from a foreign
couniry; and monoralls, aerial cable cars,
aerial tramways and similar facilties for
the transportation of persons or things,
or hoth, to or from a forelgn country.
{Executive Order 11425, August 16, 1988.)

(5} A Department of the Army permit
under Section 10 of the River and Harbor
Act of 1899 s also required for all of
the above facllities which affect tha
navigable waters of the United States,
but in each case In which a permit has
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Jbeen ssued as provided above, the de-
cision whether to issue the Department
of the Army permit will be based primarl-
ly on factors of navigation, since the
baslc existence and operatlon of the
farility will have been examined and per-
mitted ns provided by the Exceutive or-
ders. Purthermors, in those cases where
the constructlon, maintenance, or opera-
tion at the sbove facllities involves the
discharge of dredged or fill material in
waters of the United States or thie {rans-
portation of dredged material for the
purpose of dumping it inte ocean waters,
apprepriate Departinent of the Army au-
thorizations under Section 404 of Lhe
Federal Water Pollution Control Act or
under Section 103 of the Marine Protec-
tion, Research and Sanctuaries Act of
1972, as amended, are also required (See
33 CPR Pards 223, 324),

(1) Power transmission lines. (1) JPer-
mils under Section 10 of the Rirer and
Harbor Act of 1889 are reguired for
power transmission lines crossing navi-
gable waters of the United States unless
those lines are part of a water power
projcet subject to the repulatory au-
thorities of the Pederal Power Commis-
slon under the Federal Water Power Act
of 1320, If an application is received
for a permit for lines which are part
of a water power project, the applicant
will be Instructed to submit his applica-
{ion fo the Federal Power Commission.
If the lincs rre not part of a water power
project, the applicaiion will be processed
in accordance with the procedures pre-
seribed in this regulation.

t2) The following minimum clearances
arz required for aerial elegtric power
transmission lines erossing navigable
waters of Lhe United States. These clear-
ances are related to the clearances over
the navigable chaamnel provided by exist-
Ing fixed bridges, or the clearances which
would he reguired by the Y.5. Coast
Guaerd for new fixed bridecs, in the
vicinity of the proposed power line cross-
ing. The clearances are based onn the
iow point of the line under conditions
whiclh produce the greatest sap, taking
nte eonsideration temperature, load,
wind, length or span, and type of sup-
puris w5 outlined in the National Elee-
tricnl Safety Code.

dinimum additional clearance awbove
clegrence required for bridges
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Nouniinal system voltage kllovolt: Feet !
115 end below 20
-138 22
161 24

234 26

3. U i)

00 35

T .o 42

' Above clearance required for bridpes,

(3} Llearancas for communication
Hnes, stream gaging cables, ferry cables,
and other aerial crossings are usually re-
quired 16 he n minimun of ten feet ahove
clearances reqired for bridges. Greater
clearances will be required if the puhblic
intereet so indicatax,

{J> Seaplane vperations. . - Structures
In navigable waters of the United States
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assnciated with seaplane operations re-
quire Department of the Army permits,
but close coordination with the Federal
Aviation Administration (FAA), Depart-
ment of Transportation, is required on
such applications.

{2) The FAA must be notified by an
applicant whenever he proposes to es-
tablish or operate a seaplane base. The
FAA will study the proposal and advise
the applicant, District Engineer, and
other interested parties as to the effeets
ol the proposal on the use of airspace.
The District Enginecr will therefore refer
any obfections regarding the effcet of the
proposzl on the use of alrspace to the
FAA, and give due consideration to their
recommendstions when evaluating the
generel public interest.

(3) If the seaplana base will serve ajr
carriers licensed by the Clvil Aeronhautics
Bourd, the applicant must receive an air-
nort gperating certificate Irormn the FAA.
That certificate reflects determination
and econditions relating to the installa-
tion operation, end maintenance of ade-
quate air navigation facililies and safety
equipment. Accordingly, the DRistrict En-
gineer may, in evaluating the general
public interest, consider such matters to
irave becn primarily eveluated by the
Faa,

(kv Foreign Trade Zones. The Foreign
Trade Zones Act (48 Stat. 58-1003, 19
U.8.C. 8ia Lo Biw, as amended) aulhorizes
the establishment of foreign-trade zones
in or adjacent to United States ports of
entry under terms of a grand and regu-
lations prescribed by the Foreign-Trade
Zounes Board. Pertinent regulations are
puhblished in 15 CFR Part 400, The Secre-
tary of the Army js a memhber of the
Board, and construction of e zone is
under the supervision of the Districl En-
gineer. Laws governing the navigahle wa-
ters of the United States remain appli-
cable to foreiem-trade zones, including
the general requirements of this regula-
tion, Evaluafion by a Disirict Engineer
of a permit application may give recog-
nition to the consideration by the Board
of the generel economic effects of the
zolie on local and foreign commerce, gen-
eral location of wharves and facilities,
and other factors pertinent to construc-
tion, operation, and maintenance of the
ZOTE,

APPYRDPIX A—U.S CoasT GuUakp‘CHIEF oOF

ENGINEERS, MEMORANDUM OF AGREEMENT

1. PURFORE AND AUTHGRITY

A, The Department of Transporlation Agt,
the Act of October 15, 1966, PL. 83870,
treneferred to and vested in the Sccretary
of Transportatinn certatn Inncltlons, powers
aLd dulles previously vested In the Secretary
of tha Army and the Chiel of Engincers.
By delegation of autharity from the Sce-
retary of Transportabion (40 OPR 144{c}}
thre Commandant, T8, Cnest Quard, has heen
authorieed to exerclse rertaln of these fune-
tions, powers and dubles reluting Lo bridges
and esuseways conferred by:

{1y The following provision of law relaling
geoerptly to drowbridge operating regula-
tions: Section 6 of the Act of August 18,
1604, ms amended (28 Stat. 362; 33 US.C
49893

{2) The following law relatihig generally
to obstructive bridgss: The Act of June 21,
19440, as amended (The Truman-Hobbs Act)
(fd Btat 407, 33T 3C Al el seq;
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{3) The fullowing laws and proviclons ol
inw Lo the extent that they relate generally
w the locetion and tlearances of bridges and
CRUSEWRYS In the navigable walers of Lhe
United States:

{a) Sectlon § of the Act of March 3, 1804,
a5 smended (30 Stat. 1151; 23 U.8.C. 40)}:

(%) The Act of March 23, 1006, as pmended
(34 Stat. 84; 33 US.C. 461 et sen ) nnd

{¢) The Qenernt Bridge Act of 1046 es
amended (80 Stat. 847; 33 T BC 525 et
seg.) sxcept Bections B02{c) and 509.

B. The Becretary of the Armay and The
Chlef of Englneers continue to he vested with
broad and important author!tles and respol-
slbilitles with respreet to navignble waters of
the United Siates, including, but not lim-
ited teo, Jurisdletion over excavatlon and fill-
iug, design flood flows and construction of
vertaln structures In such waeters, and the
prosecution of waterway improvernent proj-
ooy,

C. The purposes of this Agreernent are:

{1) The racognize the cominon alud mutual
iliterest of the Chief and Engineers and the
Commandant, U.3 Coast Guard, in the or-
derly and efficlent administration of thelr
Tespective responslhilities under  cerialn
Federal statutes to regulele eerlatn petlvities
in navigable waters of the United States;

{2) To clarlfy the areas of Jurtedlotion and
the resporsitlities of the Corps of Engineers
and the Cosst Guard with respect ta;

{a} Tha alteratton of bridges,

{1y In connection with Corps of Enyi-
neers Waterway lmprovement prolecls, and

{2) Under the Truman-Hobbs Act:

{b} The construction. eperation and meii-
tenunce of bridpes and ceusewaye asx dls-
tingulshed from other types of struoctures
over or In navigable waters of the United
States;

(et The closure of waterways kil the re-
strlotiun of passage through or under bridpes
in cgnnection with thelr consiructlon, oper-
alion, maintenance and removal; ahd

(d} The sclection of an appropriate deslen
flood flow for food hezard auklysls of any
propozed water openlng.

(3) Teo provide for coordination and con-
sultatlon on Projecls end ast)vilies in nr
affecting Lhe navignhle waters of Lthe United
States.

In [uriherance of ihe above purposes the
undersigned do agree upon the definitions,
policles and procedures aet forth below.

2. ALTERATION OF BRIDGES IN OR ACROES NAVIGA-
BLE WATERS WITHIN CORPS OF ENGINEERA
FLOJECTE

A, 'I'he Chiel of Engineers egrees fo sdvise
and consuit with Lhe Commandant on nsvi-
gatian projecls contemplated by the Corps of
Englneers whleh reguire the rlteration of
bridges across the waterways involved In such
prolecils, The Chief of Engineers nlso agrees
e inciude in euch profect proposals the costs
of alterations, exclusive of bettermente, of sll
britdges within the lim!ts nf the deslghsied
project which after consultation with the
Commandant he determines to reguire alter-
ation to meet the needs of exlsting and pro-
spective navigatlon, Under this concept the
federa] coeta would be furaishied under the
project. :

B. The Commandant of the Coast Guard
agrees to undertaks ell actions end Assumes
all responsibliities essential to the datermina-
tion of nevigaticnsl reguiresnents for horl-
zontal and vertlea]l clenrasces f bridges
ncross nevigsble welers necessary in connec-
tion with any navigation project by the Cliet
of Engilneers. Further, the Commandent

‘RETEss to conduct all public procecdings nec-

estary thereto and establish puide rlearance
criteria where needed for £he project objee-
(RN
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3. ALTERATION OF BRIDOES UNDER THE TAUMAN-
HOoBRE ACT

The Commandent of the Coast (huard ac-
knowlsdges and sfirms the responstbllity of
the Coast Guard, under the Truman-Hobbe
Act, to program and fund for the alteration
of bridges which, a8 distinct from projsct ra-
iated mlterations destribed in paragraph 2
herein, become unrersolsble chatructions to
navigation ad & rasult of ractors or changes
11 the charncter of nevigetion and this agree-
nend shall in no way affsct, timpair or modlfy
the powers or dutles conferred by that Act.

4. APFROYAL, ALTEBATION AND REMOVAL OF
OTHER BRIDGES AND CAUSEWATE

A. General Definifions. For purposes of this
Agresment and the administratlon of the
statulen olied In 1.A.(3) above, 8 “bridge” Iu
any structure over, on or in the nevigable
waters of the United States which (1) 18 used
for the passage or conveyanoe of Dersons,
vehlcleg, commoditles and ether physlcal
raatter and (3) is comstructed in such a
mennsr that elther the horizontal or wver-
tica! clearance, or both, may affect the pes-
sega of veesels or beats through or under
the afructure. This definitlon includes, but
is not Umited to, highway bridges, railroad
hridges, foot bridges, nqueduata, aerial traoi-
ways and conveyors, overhesd plpellnes and
almilar structures of llke function together
with thelr approachee, fenders, pler protec-
tion syatems, eppurtenances and founda-
tions, This definition does not include rerlal
pawer transmission lines, tunnels, submerged
plpeliner and cables, dams, dikes, dredging
and filling in, wharves, plers, breakwaters,
bulkheads, jettiss and simllar structures and
worka (&xcept as they may be integral fea-
tures of a bridge and used in its ¢onstruc-
tlon, maintenance, operatton or removsl; or
except when they arve affixdd to the bridge
and wlil have an effect on the clesrances pro-
vided by Lhe bridge) over which furisdictlon
remalns with the Department of the Army
ehd the Corps of Englneers under Bectlons
9 and 10 of the Act of Maerch B, 1809, as
smended (33 U.S.C. 401 end 403). A “cause-
way"” 15 & Taised road acrosg water or marshy
1and, with the water or mershy land on both
gides of the road, and which ia constructed
in or effects navigatlon, navigable waters and
deslgn flood flows,

B, Combined Structures oand Appurie-
nances, For p of the Acta clited in
1.A.(8) sbove, b st7ucture gerving more than
ons purpose and having cheracteristics of
elther n bridpe or causewsy, &8 defined In
4. A., sud some other structure, shall be coni=-
siderad Ba & bridge or causeway when the
atructure in jta entirety, locluding ita appur-
tenancea and incldentsl features, haa or re-
talns the predominant charecteristies end
purpose of & bridge or causeway. A structure
shall not be consldered & bridge or cangewsy
when its primery and predomipant cherac-
teriatics and purpoee are other than those et
forth ebove and it meeta the getieral deflnd-
tlone anove only In B narrow techolesl seuce
ag & repnlt of tncidental featurea. This inter-
pretation is intended to minimize the num-
ber of instances which will require &n appli-
cant for & slngle projact to secire & Dermilt
or serles of permita from both the Depart-
ment of Trensportation and the Depertment
of the Army for each =eparata feature or
detal! of the proJect when' I¥ serves, inel.
dentally 10 ita primary purpose, more then
one purpods and hax featursa of elther w
bridge or causeway &nd features of pome
other etructurs, However, if parts of the proj-
ect are separabla and can be fairly end rea-
monably characterized or classifled In an
snglosering sense ws sepatate structures, each
much structure will ba so trested and consid-
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ered for Approvel by the agency having Jurls-
dictlon thereover,

0. Alteration of the Characier of Bridpey
and Causeways, The jurladictton of the Bec-
retary of Traneportation ane the Cesst
Guard over bridges and causeways includes
authority to approve the removal of such
structures when the owners {(hereot desire
to discontinue thelr use, If the owner of a
bridge or causeway discontinues ite use and
wishea to Temove or alter any part thereol
in such a manner that it wili loss its char-

. Boter s & bridge or causewsay, the Coest

Guard will normally requirs removal of the
structure from the waterway in ita entirety,
However, If the pwner of & bridge or a cause-
way wishes to retaln 1t In whole or In part
tor use other than for operatlon &nd maln-
terance ag § bridge or causewry, the propased
structure will be consldered as comlng within
the Jurisdletlon of the Corps of Englneers.
‘The Coest (Guard will refer requests for such
uses to the Corps of Engineera for consldere-
tion. The Corps of Englneers agrées to ad-
vise the Commendant of the recelpt of an
appliestion for approval of the converslon of
a8 bridge or causewwy to another structure
and to provide opportunity for camnent
thereon, If the Corps of Engineers approves
the conversion of a bridge or causeway to
another structure, no reslduzl jurizdiction
over the structure will remeln with the Coast
Guerd. However, If the Corps of Engineers
does not apprave the proposed converslon,
then the structure rematng a bridge sub-
Jeet to the Jurisdlelion of the Coast OQuard.

5. CLOSURE OF WATCRWAYE AND RESTRICTION OF
PASSAGE THRCUGH OR UNDER BRTDGEA

Tirrder the statutes clied In Section 1 of
thizs Memorendum of Apreemncnt, the Com-
mandant muet approve the clearances to he
mnde pvailable for nevigantion through or
under bridges, It 13 understood that this duty
and authority extends to and may be exer-
ctzed In connection with the constructlon,
alteratlon, operation, melntenance and re-
rmoval of bridgss, and includes the power to
asuthorlze the temporary restrictlon of pas-

- gage through ar under a bridge by use of

falsework, plling, ficating equlpment, closure
of draws, or any works or ectivities which
temporary reduce ths navigation clearances
and design fiecod flows, Including closure of
eny or all spanhs of the bridge. Moreover,
under the Ports and Waterwaya Safety Act
of 1872, Public Law 52-340, 86 Siat, 424, the
Commandant exercisea brpad powers in
witerways o euntlrol vessel traffle In arees he
determlnes to be especlally hazerdous end
o eatablish sefety zones or othor messurcs
for Umlted controls or condltional access
angd ectivity when necessary to prevent dam-
ege Lo o the destructlon ot loss of, any ves-
sel, bridge, or other structure on or in the
navigible watera of the Unlted Biatea, Ac-
cordingly, In the event thet work 1n econ-
nectlon with the construction, slieration or
repeir of n bridge or cansewey 13 of such a
nature thai for the protectlon of life and
property navigation through or in the vicin-
ity of the bridge or causeway must be
temporarily prohibited, the Coast Guard may
closa that pert of the affeeted suterway while
such work s being performed, However, it 13
&l30 clear that the Jecretary of the Army and
the Chief of Engineers Mave the authority,
under Section 4 of the Act of August 18, 1804,
as amended, (3% TJ.8.0, 1} io prescribe rules
for the uss, administraotion snd navigation
of the navigable wniers of the Tnlted Sintes.
In recognltlon of that sutherlty, end pur-
suant 1o Sectlion 102(c} of the Porls snd
Waterways Safety Act, the Ooaat Guard will
conault with the Corps of Englnests when
any significant restrictlon of passage Lhrough
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or under a bridge 18 pontempiated to be au-
thortzed or & watarway la to bs temporatiiy
closed. :

€. COORDINATION AND COOPERATION PROCEDVRER

A. District Commandara, Copst Gueard Dis-
tricts, shall send notices of applicationa for
permits far bridge or causeway céonstruction,
modlfcation, or remaoval to the Corps of En-
gineers TUvisions and Dlatricta in which the
bridge or crusewany la looated.

B. District Fngineers, Oorpe of Englneers,
slinil send notices of applicationa for permita
for other structures or dredge angd 1l work
io locel Coast Guerd District Copumenders.

C. In cases where propoeed strustures or
mod!ficationa of structures  do hot clearly
tell within one of the claaslfleations set forth
in paregraph 4 A above, the appllcation will
te forwnrded with recommendsatlons of the
reviewing officers through channels to the
Chlef of Engineers and the Commandant of
the Comst Gusrd who shall, after mutual
consultation, attempt to resolve the gques-
Lirwms. :

D. If the above procedures fat to produce
agreement, Lhe application will be torwarded
to the Secrelary of the Armmy and Secretary
¢f Transportation for thelr getermlnation.

E, The Chief of Engloeers and tha Com-
mendant, Coepst CGuerd. pledge themstlves
to mutual cocperation and consultation ln
making avallahle timely information end
duta, seeking uniformity and conaistency
among feld offices, and providing timely end
adrquute review of all natters arlsing in &on-
nectlon with the administration of thelr
responsibllitics governed by the Acts clied
herein.

Dated: March 21, 1873,
C. R. BENDER.
Tuted: April 18, 1873, )
. P, J, CLARRE,

AppENDIX B—-DELEGATION OF AUTHORITY To
IssuE OR DENY PERMITZ FOR CONSTRUCTION

mr OTHER  WORK  AFFECTING  MNAVIGAELE
Warirs OF THE UNITED STATES
Mat 24, 1871,

Tursuant to the authority vested ln me by
tne Act of March 3, 18989, c 425, Sections 10
and 14, 30 Stat. 1152, 1162, 83 U.8.C. Sectlana
403 and 408, end the Act of June 13, 1802,
©.1078, Section 1, 32 Stat, 371, 33 US.C, Bec-
1ion 565, I hereby authioriZe the Chlef of En-
pineers and his authorized representatives to
issup or deny permits for construction or
other work affecling navlpgable waters of the
Trnited Stateas. Except in cages lnvelving ap-
picatipng for permits for selificial lalands
cr fxed structures on Cruter Contlnental
Shelt landes under minerat lease from the
Department of the Intertor, the Chief of En-
gineers shall, in ¢xercising such authority,
evaluate the impaet of the proposed work
on the public Interest. In cases involving ap-
plicatlons for permits for artificlal islands
pr fxed structures on Outer Cohtinental
Shelf tands under mineral lease from the De-
partment of Lhe Interlor, the Chiel of Engl-
neers shall, In exercistng such authority,
evaluate the Ilmpact of the proposed work
on navigation and nationa: security. The per-
mlte 5o granted mey e mbdis subject to auch
epecisl conditions as the Chief of Engineers
ovr hls anthorized represantatives may ocon-
sider necassary In order to effect the purposea
of the ahove Acta.

The Chief of Englneers and his authorized
representatives shall exercise the eauthority
hereby delegated aubject to such conditiona
as I of my authorizsd reprecentative mey
from time to time lmpose.

ETANLEIT R. REEOR,
Secrelary of the Army.

-
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PART 323—PERMITS FOR DISCHARGES
OF DREDGED OR FILL MATERIAL INTO
WATERS OF THE UNITED STATES

Secc.

523.1 General.

3us.2 Defirittions,

3233 Activities reyuiring permits.

3334 Discharges permitted by this regu-

-~ lmtionm,

4r3a-1 Discherges privr to effective dates
of phasing.

223 4-2 Drscharges inte certain walers of
the Unlted States.

3234 3 Speclfic categorles of discharges.

228.4-4 Diserctionary authority to requlre
indlvidual or general permita.

3236 Apecial policles and procedures.

Appendiz A—Delegation of authorisy.
AUTHORITY. 33 U.S.C. 1334,

£323.1 Generah

This regulation prescribes, in addition
to the general pulivies of 33 CFR 3204
and procedurcs of 33 CFR Part 323,
those special policies, practices, and
procedures to be followed by the Corps
of Engineers in connection with the re-
view of applicativas for Department of
thie Army permits to authorize the dis-
charge of dredged or flll material into
waters of the United States pursuant wo
Section 404 of the Federal Water Pollu-
tion Control Act Amendments of 1§72
{33 U.5.C. 1344) {(hereinafter referred to
as Section 404), See 33 CFR 330.2/g).
Certain discharges of dredged or fill ma-
terial inte waters of the United States
ara also regulated under other authori-
tiss of the Department of ilhe Army.
These include dams and dikes in naviga-
bie walers of the United States pursu-

ot to Bection 9 of the River and Harbor
Act of 185% (33 UB.C. 401; sec 23 OFR
321) end siructures or work in or af-
Tecting navigable waters of the United
States pursuant to Section 10 of ithe
River and Harbor Act of 1899 (23 U.5.C,
403: see 33 CFR 322). A Department of
the Army permit will also be requlred
under these additlonal authorities if
they are applinable to activities involving
Aischarges of dredged or Al material
into waters of the United States. Appli-
cants for Department of the Army per-
mits under this Part should refer to the
wthier cited authorities and implementing
regulattons for these additional permit
requirements to detcrmine whether they
also are spplicable to their proposed ac-
tivities.

£ 323.2 Definitions,

#or the purpose of this regulation, the
{ollowing terms are defined:

(a) The term “"waters of the Unifed
States” means:? )

(1) The territorial seas with respect
to the discharge of fill material. (The
transportation of dredged material by

1 The terminoiogy vscd by the FWPCA g
“navipable waters™ which ia defined In Beg-
tion 502(7T) of the Act a8 "“waters of ihe
United States tncluding thre terTitorial seas™
Fur purposes of clarity, and to avold confu-
slon with other Corps of Enplueers regula-
tory programsa, the term “"woters of the
Tulted States” s used throughonut thls regu-
pIART.

FEDERAL

RULES AND REGULATIONS

vesse] for the purpose of dumping In the
oceans, including the territorial seas, nt
an ocean dump site approved under 40
CFR 228 is regulsted by Section 103 of
the Marine Protection, Research and
Sanctuaries Act of 1972, s smended (33
USC 1413). See 33 CFR 324. Discharges
of dredeed or il material into the terri-
torial seas are regulated by Section 4040 ;

(2} Coastal and inland waters, lakes,
rivers, and stresms that are navigabls
waiers of the United States, including
adjecent wetlands;

(3) 'Tributeries to navigable waters of
the United States, including adjacent
wetlands (manmadse nontidal drainage

and irrigation ditches excavated on dry

land are not considercd waters of the
United States under this definition}.
{4) Interstate waters and their triby-
taries, including adjacent wetlands; and
(5) All other wuters of the United
States not identified in paragraphs (1)-
{4) ghove, such as izonlated wetlands and
Iekes, intermittent streams, prairie pot-
heles, and other walers that are not part
of a tribulary system to interstate waters
or to navigable waters of the United
States, the degradation or destruction of
which could affect interstate commerce’®
The landward limit of jurisdiction In
tidal waters, in the shsence of adiaccent
wetlands, shall be the high tide line and
tie landward limit of jurisdiction an all
pther waters, in the absence of adjacent

:In defining the Jurisdiction of the
FWPCA as the “waters of the United States™
Congress. in the ingosiative history to the
Act, speclfied thot ibe term “be glven the
broadest constliutlonal interpretation un-
racumbered by ageney determninations which
would have heen made or may be made for
niministrative purposes.” The waters listed
in pnregraphs (&) (1) -4 7all within this man-
date ss diecharges Into those waterbodles
may sericusty affect water quality, naviga-

tion, and other Federal interests; however, it

{s also recogmived that the Federsl govern-
ment would have tbe right to regulate the
wnters of the Tnlted Stutes identified In
paragraph (o) (5] under this broad Conpras-
slenal mandate to fuifll the objective of the
Act: "to resture end malntain the chemieal,
phreical, and blologleal integrity of the Ni-
tion's waters” (Sectlun 101{a)). Paragraph
(a) (6) incorporates sll olher waters of ithe
United States thot could he regulated wunder
the Federal government's Comstitutlonal
puwers to reguiate end protect inlerstate
comemeree, 1lncluding those for which the
connectlon to interstate commerce may nat
be readily chvious or where the location or
zize of the waterbody generally mey not re-
quire regulation through Individusl or gen-
eral permits to achleve the objectlve of the
Act. Discherges ol dredged or fll material
iuto waters of the United Stotes ident)fied in
paragruphs {a) {1)—(4) wiil generally regulre
individusl or general permits unless those
digeliarges occur beyond the headwaters otm
river or streatn or tn nnlural lakes less than
10 acres in surface area, Dischurges inta these
ulter waters and lnto most of the walers
identified in paragraph {e) (5} will be per-
mltted by this regulation, subject to the pro-
visions listed in paragruoph 323 4-2(b) unless
the Distriet Engineer develops Inf{urmation,
on & casc-by-vcase basis, that the concerna
for the mguatic environment a4 expressed In
the EFA Guldellines (40 CFR 230) requlre
reculation through an individual or general
permit. [Bee 323445
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wetlands, shall he the orvdinary
water mark.

{b) The term “nevigable waters ol the
United Btates” means those watars of
the United Statesthat are subject to the
ehh and flow of the tide shoreward to
the mean high water mark (mean higher
Ligh water mark on the Paclfic coast)
and/or are presently used, or have been
psed in the past, or may betsusceptible
to use to trunsport interstate or foreign
commetce. (8ee 33 CFR 329 for a more
complete definition of this term.)

(¢} The term “wetlands” means those
areas Lhat are inundated or saturated by
swrface or ground water at a Irequency
and duration sufficlent to support, and
that under normal circumstances do
support, a prevalence of vegetation typi-
cally rdapted for life in saturated soll
conditions. Wellands eenerally ineclide’
swamps, marshes, hozs and similar areas.

(d) The term "adjarent” means bor-
dering, contiguous, or neighboriig. Wet-
lands separated {rom pther wators of the
Tnited States by man-made dikes or bar-
riers, natural river berms, besch dunes
and the like are "adiacent wetlands™

(g) The term “natural lake” means a
standing body of open water that occurs
in a natwral depression fed by one ov
more streams and from which a stream
may fow, that occurs due to the widen-
ing or nalural blockege of a river or
stream, or that occurs in an isolated
natural depression that is not a part of
a surface river or stream.

{1y The term “impoundineni’ meails
standing body of open waler created by
artificially bLlocking or restricting the
fluw ol a river, stream, or tidal area. As
ueed in this regulation, the term does
not include artificlal lakes or ponds crée-
ated by exvavaling and/er diking dry
land to coliect and retain water for such
purposes &s stock watering, hrigation,
settling basins. cooling, or rice growing.

(g) The term “ordinary Idgh water
mark™ means the line on the shore estab-
iished by the fluetuations of water and
indicated by physieal characteristies
such as 2 clear, notural line impressed
on the bank: shelving; chanzes In the
charseter of soil; destruction of terres-
trin] vegetation:; the presence of litter
and debris: or other appropriate means
that consider the characteristics ol the
surrowding areas.

() The term “high tide line" means
n line or mark left upon tide flats,
beaches, or along shore ohiects that u-
dicates the intersection of the land with
the water's surface =i the maximum
height reached by a rising tide. The
mark may be determined by a line of oll
or scum slong shore oblects, a more or
less continuous deposit of Ane shell or
dcbris on the foreshore or berm, other
physical markings or characteristics, veg-
etation lines, tidal gages, or other suit-
able mezns thei delineate the peneral
height reached by a rising tde, The term
includes spring high tldes and other high
tides that oceur with periodic frequency,
but does not Include storm surges In
which there Is & depurture from the nor-
mal or predicted reach of the tide due
Lo the piling up of water aguinst a coast

tigs
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by strong winds such as those accom-
panying a hurTicane or other intense
sloTmL

(1) The term “headwaters” means the
_point oh A nom-tidal strearn above which
the average snnual fomis less than five
cublc feet per second,” The District En-
gineer may estimate this point from
availahle dats Dy waing the mean annual
arse precipitation, area dralnage basin
maps,'and the average runofl coeflclent,
or by eimllar means.

{j» The term “primary tributeries”
means the main stems of tributaries
directly connecting to navigable waters
of the United States up to their headwa-
ters, and does not include any additional
tributaries extending off of the main
stemns of these tributaries.

k) The term “dredged’ material”
nieans material that is excavated or
dredged from waters of the United
States.

() The term *“discharge of dredged
material” meana any addition of dredged
material into the waters of the United
States. The term incluties, without lim-
itation. the addition of dredged material
to A specified disposal site leeated in
waters of the United Btates and the run-
off or overflow Irom a contained land
or water dispossl area. Discharges of.
pollutants inte wabers of the United
States resulting from the onshore sub-
sequent processing of dredged ms_a.terial
that ie extracted for any commercial use
{other than Ally are not included within

this term and are subject to Sectlon

trol Act even though the extraction and
depoatt of such material may require a
permit from the Corpa of Engineers. The
term does nat include plowing, cultivat-
ing, seeding and hervesting [or the pro-
duction of food, fiber, and forest
products.

(m? The term “fiil material” means
any material uged for the primary pur-
pose of replacing an aquatie srea with
dry land or of changing the bottom eleva-
tion of a waterbody, The term does not
include any pollutant discharged into the
water primarily to dispose of waste, as
that sctvity is regulated under Bection
402 of fhe Federsl Water Pollution Con-
trol Act Amendments of 1872,

(n) The term “discharge of fill mate-
rial” means the addition of 11l material
into waters of the United Btates. The
term generally includes. wilthout limita-
tlon, the following activities: Placement
of fill that i necessary to the construc-
tion of any siruesture in 8 water of the
Inited States; the building of any struc-
ture or impoundment requiring rock,
sond, dirt, or other material for its con-
struetion; slte-development fills for rec-
reational, industrial, cemmereinl, resi-
denttal, and other uses; causeways or

s For atreams that pre dry during long pe-
rioda of the vear, District Englneers, efter
notifying the Reglonal Adminlatrator of EPA,
may setablish the hepdwater point as that
puint on the girean where & fow of five cubie
tent por secohd 1 egualed oI exceeded 60
percent of the timse. The District Engineet
shall notity the Regional Admlilitrator of
hla determination of these headwter points,

.
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road fills; dams snd dikes; artificial is-
lands; property protecyten and /or recla-
mation devices smdh w ciprep, ¥roks,
geawalls, hreakwnters, ‘aad revdhmertie:
beach nourishment; levees; Ml-for strue-
tures-such as-scwage treciment facilities,
intake and outfall pipes sssoclated with
power hlants and subsqueous utiliy
lines; and artificial reafs, Tire term does
not include plowing, cultivating, seeding
and harvesting for the productton of
food, fber, and foreat products.

{0) The term “intividual  permit”
means a Department of the Army au-
thorization that 1s issued foliowing a
cusc-by-case evaluation of a specific
project invelving the proposed dis-
charge(s) in accordance with the proce-
gures of this regulation and 33 CFR 325
and & determination that the proposed
digecharge Is in the public interesi pur-
suart to 33 CFR Part 320, -

(p) The term “genere! permit” means
g Department of the Army authorizaijon
that s issned for a category or cajegories
of dischatrges of dredged or fill meterial
that are substantially similar in nature
and that cause only sminimal individual
end cumuletive adverse environmental
impact. A general permit 1s issued fol-
lowing an evaluation eof the proposed
category of discharges .in accordanee
with ‘the provedures of this regulation
(6 §23.8{0)}, 33 CFR Part 385, and a
determination that{ the preposed dis-
charges will be in the mmie interest
pursuant to 33 CFR Pert 320.

37145

32342 and 333.4-3) or nuthorieed by
peneral permim (§ 323W(c)y, 4he dis-
chuarge of dredped -or Ml msaterisd frie
weters 0T the Drifed States will requirve”
sr1 Ercdiviluel Deoparkment of ‘the Army
permit tssusd it seovrdsnce sfith the
poleies in ¢ 3204 mrod yrocedurss in 33
CPR Part 325.

¢) General permits, The District-
Engineer may, xfter compliance with the
cther procedures of 33 CFR Part 328,
issuc general permits for certain clearly
deseribed categories of structures orf
wark, including discharges of dredged or
fill material, requiring Depertment of
the Army permits. After a generel per-
mit has been tsewed, individual activities -
falling within those categories will not
require individual permit processing by
the procedures of 38 CFR Pert 325 un-
less the District Engineer determines, on
a case-hy-case basis, that the puhlic in-
terest requires individual review,

(1} District Engineers will include only
those activities that are substantisity
similar.in nature, thet cause only mini-
mal adverse environoental fmpact when
performed separately, and that will have
only a mintmal edverse cumnuiztive effect
on the environment as vatepories which
are candidates for penersl permits.

{2) The Diswict Enginesr shall in-
clude appropriate conditions as specified
in Appendix C of 33 CFR Pard 825 in
erach general parmit and shall prescribe
the following addiliong] conditions:

(i} The maximum guantity of ma-

(q). The term “naflongide. Rermit’ _terial that may be discharged and the
402 of the Federnl Water Pollution Con- ~Tiéalls ¥ Departmiént of the Army ai-

thorization that has been issued by this
regulation in §323.4 {0 permit certain
discharges of dredgcd or fill material into
waters of the United States throughout
the Nation. '

§ 323.3 Discharges reyniring permits.

{a} General. Deparement of the Army
parmtts will be required for the discharge
of dredged or fill material into waters
of the United States. -Certain discharges
specified in §§ 333.4-1, 323.4-2 and 323.4-
3 are permitied by this regulation. If a
discharge of dredged or Il raterial is
not permitted by this regulation, an indl-
vidual or general Section 404 permit will
be regquired foro the discharge of drodsed
or fill material into waters of the United
States in accordance with the fellowing
phased schedule: .

(1) Before July 23, 1575, discharges
into navigahle waters of the United
States.

(2} After July 25, 1978, discharges into
navigabie walers of the Unied Biates
and adjacent wetlands. -

(3) After September 1, 1978, dis-
charges into navigable waters of the
United States and lhefr primary tribu-
taries, including adjncent wetiands, and
into natural lakes, greater than 5 ncres
in surface aren. (See &glso § 34 2 for
discharges lhut are permitted by this
regulation. }

{4y After July 1, 1977, discharges nto
all waters of the United States. (See gl
§323.4-2 lor discharges thal are per-
mitted by this regutation)

thy Individua!l permifs. Unless per-
mitted by this regulation (§%323.4-1,

raaximum ares that may be modified hy
a single or incidental operation (If ap-
plicable} ;

iy A description of the category or
categaries -of metivities included in tha
general parmit; and

¢iliy The type of water(s) into which
the activity may oceur. .

(3) The Disteict Engineer may require
reporting procedures,

(4) A general permit may be revoked
if # ¥ .determined thet the effects of the
ackivities authorized by it will have an
adwvarse impact on the publie interest
mrovided the procedures of 33 CFR 325.7T
are followed. Following revocation, ap-
plications for future activities In aress
covered by the general permit shall be
processed as applicalions for indiwidual
permits.

(d) Activities of Federul agennies, (1)
Dischiargss -0of dredged or fill material
nte waters of the Unifed Btates done by
or on behall of -any Federal sgency, or
instrumentbulity other than the Corps of
Enginsers, are sibfect to the guthoriza-
tion procedures of this regulation. Agree-
ment for construction or engineering
services periormyed Tor other agencles
iy the Carps of Bngineers does not con-
stitute suthorization under the rmgula-
tion. Division and District Engineers will
therefore afwice Feoderwl agenclos and
instrumentslitiss acocordingly mnd eoop-
ergte 40 'the fullest extent inthe sxpedi-
tious processing of their applicstions.

(2} The poliey provisions set out Mm
33 CPR 3%0.401) relating 4o State or looal
suthorizations, do not spply o dis-
charpes of dredged or Al materlal info
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‘walers of the United States undertaken
by Federal agencles, except where com-
rlisnce with non-Federal authorization
is required by Federal law or Executive
pollcy. Federal agencies are required to
comply with the appropriate State, in-
terstate snd local watcr-quality stand-
ards and effuent lmitations as are ap-
blicable by law that are edapted In
accordance with or effective under tha
provisions of the Federal Water Pollu-
tion Control Act, as amended, in the de-
slgn, ronstruction, management, opers-
tion, and maintenanece of their respective
facililies. (Se¢ Executive Order No. 11752,
dated 17 Dec. 733, They are not. required,
however, Lo provide certification of com-
pltance with efluent lHmitations and
water-quality standards from State or
interstate water pollution control agen-
cies In connection with activities jnvolye
ing discharges into walers of the Tmnited
States,

(&) Activifies licensed under the Fed-
cral Power Act of 1920. Any part of a
structure or work licensed by the Federal
Power Commission that Involves the dis-
charge of dredged or Al material into
waters of the United States shall require
& Deparlment of the Army authorization
under tiis regulation.

§323.4 Dischurges permitlead by 1lhia
regulation.

(a2} General, Discharges of dredged or
1iil material specifjed in §8323.4-1, 323~
4-2 and 323.4-3; below, are hereby per-
mitted for purposes of Scction 404 with-
out further processing under this regula-
tion (individual applications are not
needed), except as provided In § 323.4-4
below, Fermits may, however, be required
under Section 10 of the River and Ilar-
bor Act of 1889 (sec 33 CFR 222) . Beg-
tions 323.4-1, 323.4-2, and 323.4-3 do not
obviate the requirement to oblain State
or loeal assent required by law for the
eccivities permitted therein.

) Munggement practices, In addi-
tion to the conditions specified in §§ 323.-
4-2(b) and 323.4-3(h), the following
matiagement practices should be fol-
lowed, to the maximum extent practica-
ble, in the discharge of dredged or fll
material permitted by §%323.4-3 and
324.4-3 to minimize ihie adverse effects
of these discharges on the aquatic en-
vironment:

(1) Discharges of dredged or &Il ma-
terial into waters of the United States
should he avoided or minimized through
the use of other practical alternatives;

(2) Discharges in spawning areas dur-
Ing spawning seasors should he avoided;

t3) Discharges should not restrict or
impede the movement of squatic species
Indigenous to the waters or the passage
of normael or expected high HSows or cause
the relocalion of the waters (unless the
primary purpose of the fill is to impound
watersy ;

{4} If the discharge creates an im-
poundment water, adverse impacis on
the ntuatic system caused by the accel-
erated passage of water and/or the re-
striction of its flow, should by minimized:

(8) Discharges I wetlands areas
should be avolded:
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(G} Heavy equipment working In wet-
lands should be placed on mauts;

(7} Discharges into breeding and nest-
ing areas for migratory waterfow! should
be avoided; and

8} All temporary fills should be re-
moved In their enlirety,

§323.4-1 Discharges prior 10 effective
dates of phasing.

(a) Discharges of dredged or All ma-
terial in waters of the United States that
accur before the phase-in dates specified
in §2323.3(a)(2)~(4) nbove are hereby
permitted for purposes of Section 404,
provided the conditions in baragraph (e)
below are met.

() Discharges of dredged or fill mate-
rial of less than 500 cukie yards into wa-
ters other than navigable waters of the
United States {see 33 CFR 229) that are
part of an activily that was commenced
before July 25, 1975, that were completed
by January 23, 1978, and that involve a
single and complete project and not a
nwmnber of projccts asseciated with a
complete development plan are hereby
permittcd for purposes of Section 404,
provided the conditions in paragraph (¢}
below are met. The term “commenced”
a5 used herein shall be satisfied if there
has heen, before July 25, 1575, some dis-
charge of dredged or fill material as a
part of the above activity or an enter-
ing into of a written contractital obliga-
tion Lo have the dredged or Al material
discharged at & designated disposal site
by a contractor.

{¢) For the purposes of Section 404,
the following conditions must have baen
sutisfied for the discharges ocourring be-
fore the dates specified in Paragraph (a)
and b} above:

(1) That the discharge was not lotated
in the proximity ol a public water intake:

(2} That the discharge did not contain
unaecceptable levels of pathogenic arra-
nisms in areas used for recveation nvolv-
ing physical contact with the water;

{3} That the discharge did not aceur in
areas of concentrated shellfish produc-
tion; and

(4) That the discharge did not deslroy
or endanger the critical habltat or a
threatened or endangered species, as
identified wnder the Endangered Species
Act.

§ 323.4-2  Discharges inla cortain walers
of the United States.

fa) THscharges of dredeed or fill ma-
terial inta the following waters of the
United States are hereby permitted for
burposes of Seetion 404, provided the
condltions in paragraph (b} below are
met:

(1) Non-tidal rivers, streams and {heir
impoundments including adjacent wet-
lands that are located zbhove the hend-
wolers;

(2)- Natural lakes. inicluding their ad-
lacent wetlands, that are less than 10
heres in surface area and that are fed or
drained by g river or stream sbove the
headwaters. In the absence ot adjacent
weblands, the surface area of a lake shall
be determined at the ordinary high water
m ¥

(3) Naltural lakes, including their ad-
jacent wetlands, that are less than 10
acres in surface ares and that are lso-
lated and not & part of 5 surface river ar
stream, In the absence of adjacent wet-
lands, the surface area of a lake shall be
determined at the ordinary high water
mark; and

(4) Other non-tidal waters of the
United States other than Isolated lakes
larger than 10 acres (see (3) above) that
are not part of m surface tributary
system to interstate waters or navigable
waters of the United States (see §3232
(alisny.

{4} For purposes of Section 404, the
following conditions must be salisfied for
any discharge of dredged or fill muterial
in waters deseribed in paragraph (a),
above:

{1} Tirat the discharge will not destroy
& ihreatened or c¢ndangered specles as
identified under the Endangered Species
Act, or endanger the ecritical habitat of
such speries:

12y That the discharge will consist af
slitable material free from toxic poliyt-
ants in oilier than trace quantities;

t3) That the fill created by the dis-
chiarge will be properly maititained to
Prevenl erosion and other non-point
sonrees of pollution: ang

‘41 That the discharge will not aceur
in a component of the National Wild ard
Scenic Rivers System or in a eomponent
of a State wild and scenic river system.

§ 323.1-3  Specifie categorics  of  dis-
vhargeas.
Ya) " The Igllowing discharges of

dredged or Hill material into waters of the
tnited States are hereby permitted for
purposes of Section 404, provided e
coenditions specified in this paragraph
and paragraph () below are met:

‘1! Dredged or fill material placed gs
backfill or bedding for utility line cross-
ings provided there is no change in pre-
construction bottom  contours (execess
miaterial must be removed to an upland
disposal area). A “utility jine” is defined
a5 any pinc or pipeline for the transpor-
tation of any gaseous, liquid, liguifiable,
or slurry substance, for any purpose, and
any cable, line, or wire for the transinis-
sion for any purpose of eleclrical enargy,
telephone anad telegraph messages, ahd
radio and television communiecation.
The utility line will require a Secticn
10 permit if in navigable waters of the
United States. Seec 23 CFR Part 322.)

3} Material discharged for bank sta-
bilization, provided that the bank sta-
Lilization activity is less thapn 500 feet in
length, is necessary for ernsion preven-
tion, and is limited to less than an aver-
age of one cubic yard per running fool
along the bank, provided further that na
material for bank stabilization is placed
i any wetland area, and brovided fur-
ther that no material is placed hr any
locality or in any manner s a3 to impair
surface water flow into or out of any
welland area. (This activity will require
3 Bection 10 permit If in navigable wa-
ters of the United Stales. Hee 33 CFR
part 322
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12) Minor road crosamg Alls inelud-

ing ell attendant features both tempo-
rary and pPermmnent thai are part of »
single and complete croseing of & non-
tidal waterbody, provided {hat the cross-
ing &5 culveried or hridged to prevent
the restriciion of expecied bigh fAows
and provided further thei dischargss
nto eny wetlands adiaoeat to the water-
body do not extend beyond 100 fest on
either alde of the ordinmry high water
mark of that waterbody, A “minor road
croasing fill” is defined as & crossing that
involves the diacheige of less than 200
cuble yards of fill material below the
plane of ordinary high water. The ¢ross-
ing will require & permit frem the TH
Coast Guard If lacated in navigable wa-
ters of the Unlted States (see 33 USC
401} ; .
(4} Fiil pleced lncidental to the con-
struction of bridges across tidal waters
Including coflerdams, shutments, foun-
datlon seals, piers, and temporary con-
struction and access fills, Approach fills
and causeways are not Included in thls
permit and will require an individyal or
general Beclion 404 permit i located in
waters of the United Stetes: these Alls
as well a5 the bridge itself will also re-
quire p permit from the US. Coast
Guard: and

{B) The repair, rehabllitetlon or re-
pPlacement of any previeusly authorized,
durrently serviceeble fill, or of any cur-
rently serviceable il discharged prior
to the requirement for authgrization;
provided such repalr, rehabilftation or
replacement dees not result tn a devia-
tion from the spectfications of the orig-
inal work, and further provided that
the All to be maintained has not heen
put to uses differing Irom uses specified
for 1t in any permit authorizing its orig-
inal constructian,

(b} For the purposss of Bection 404,
the followlng conditions must be satisfied
prior to eny discharge of dredged or fill
matarial associeted with the activities
desoribed above:

(1} That the diacharge will not be lo-
cated in the proximity of a public water
suppiy inteke;

{2) That the discharge will not ocour
In areas of concentrated shellfish pro-
duetion:

(3) That the discharge will not de-
stroy a threatened or endangered specles
84 ldentified 1nder the Endengered Spe-
clea Act, ur endanger the erittoal habitst
of such species;

{4) That the discharge wili not dis-
rupt the movemant of {hose speclas of
aquatic life indigenous to the waterbody;

(5) That the discharge will consist of
sultable matertal Iree from toxic pollu-
tonts In other than trace guantities:

{6) Thai the fill created by the dis-
charge wili be preperly maintained to
prevent erelon end other non-point
sources of pollutton: and

(7) That the discharge will not pesur
in o componmnt of the Natienal Wild and
Soenic River Byziom or o & component
o & Btate wiid and stenle river system,

.
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§323.41 Ddworetionury anthority 1o re-
quire individunl or general permits.

Notwi the provisions -of
8§ 323.4-1, $28.4-2 and 32843, above,
te pracadures of this Tegulation ana 33
CFR Part 825, induding $hese partaining
to individus! and genersl psrmits, shall
&pply to any dischargets) of dreftged or
Nl materis! 4 the District Engineer
determines that the comocerns of 4he
aquatic emvironment, ws expreased In e
guidelines (see 40 CFR/PATt 230) ndicate
the need for such acton beoagse of indi-
vidual and/er cumulaiive mdvetse im-
pacts to the affmoted wakers. In such
cases, he shall take such steps as are

.necess&ry to notify persons awwvho woild be

effected by such action. If the ‘Regional
Administrator, EFA, advises the Trstriet
Engineer that the concerns for the
aguatic envirormmernt as expressed in the
Section #04(b) Guidelines requtire Legsr-
tion of jurisdiction under § 323.4—4, and
the Distriot Bngineer smi Didsion Bngi-
neer disagree, the Office of the Chief ol
Engineers (DAEN-CWOQ-N and DARN-
CCH) #hull be nottfed for further soe
ordination and resolmtion with the
Administrator,

§323.5 Special policies and procedurce.

The Becretary of the Arny has tede
gated to the Chief of Enginesrs the gu-
thority to issue or deny Seotioh 404 per-
mits. (See Appendix A.} The Tollowing
additional special procedures shall alse
be appliceble to the evaluation of pormit
applications under this regulation

(a) EPA Guidelines. Apptications for
permits for the discharge of dredged or
Il material into waters of the United
States will be reviewed In sceordance
with guidelines promulgated by the Ad-
ministrator, EPA, inder authority of Sec-
tion 404(b) of the Federal Watcer Pollu-
tion Condrol Act, (See 40 OFR Part 2900
If the EPA guidelines alone prohibit she
designadion of a proposed dispncal site,
the economic iImpact en navigetian and
anchorage of the falluwe £ snthorise the
tse of the proposed disposad site will slyo
be considered 'in evnluating whether or
hot the proposed discharge s in the pub-
lic intarest,

(b} Cnordingiion wik LPA. Prier to
actual lsspance of permrits for the -tis-
chaxfie of dredged or M1l matertal 4n
watars of the United States, Corpe of
Engineers oflicinis will advise Spnropriata
Regional Adminisiretors, EPA, of the
interd to meue -

within fifteen dnys of the advice of the
intent to izsue, that he oblects to ihe
Issuanee of ‘the parnnits, the case will be
forwarded to the Chisf of Enginaers in
atcordance with 33 .CFR 32511 for fur-
ther ceardination with .the Administza-
tor, EPA, and dlecision. The revort for-
warding the.caze will condain an anelysis
of the econmomic impaet on

and anchorage that wenld occur by fail-
lng Lo authorize the 1166 -af & propesad
disposal site, end whether there pre ether
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economieelly feasihie methods or sites
avallable other than those to which the
Heglonal Admintstrator obiacts.

ArPrwner A —DELETION OF -AUTHORIY To
I83UF OR DENY FPERMITE FOR THE DISCMARGE
OF DREDGED OR FILn MATERIAL 1ra Navi-
GARLE WATERS

Manox 13, 1078

Pursuant to the Ruthority vested tn me by
Béction 404 nf the Tegwral Wxter Polhution
Control Act Amorméimante of 1979, 86 Stet, 820,
PL. 22-500, T hersby outlherize the Obisd of
Engineors and his suthovized regeaentarizes
Lo Lmus or deay perm!ts, afser nogics and op=
portunity for pubie neseings, for the dis-
charge of dredged ar Alled mvaterial Tnto DRV
pable waters at specified fisposal sites. The
Chiet of Engineers shali, in exeroising avch
Buthority, evnluate the lmpact of the
posed dimmharge DR $Hie publs terest. Al
permits lasued shall apectly a disposal aits tar
the soherge of the dredigerd or £l meatesial
through the application of guldelines darele
oped by the Administrator of the Environ-
memsel Protection sAgemcy -and mysalf, In
those casca whire theee zuldeMnes wardd Pro~—
hibitt the specifimtlon of disponal site, the
Chle! of Englnesrs, {n his evaluablom of
whethet the propmed diBcharge s in ths pub-
le interest, 48 artmorisd. alno to wonsider the
cconomis impact on Devigation and Aaoder-
age which woulll.ocour by falling to authorizs
the use of & proposed dfsposal site. The per-
mite ¥o grembed mar be mede sublect to such
special condltiorw as the Thief of Engineors
or hia suthorived renrssortatives iy oon-
sider nedesahly in o¥der to sffect the purpowes
of ths above Act, wihet periinent lavm aned
&ny epplicable memorands pf underutending
Letween {he Secretary of the Army and heads
of vither governmental aroncles,

Tho Ohle? of ¥npglueers and his authorized
reprosentative Atmll exercise ihe Ruthority
heraby delegated subject to Euch sendiong
88 I of my authorizedl represeniabive Ry
from fune ko Hme impose.

ETZNMETE E. Brirer,
Acting Secretary of the dmmy,

FART I24—PERMITS FOR OCEAN DUMP-
™G OF DREDBED MATERIAL

Sac. .

3241 Qeneral.

324.2 Detinitions,

9243 Aetivities reguiring permits.

3244 Bpecial procedirres,

Appsnris A ——Delenation of Autherity.

ATTHORITY: 33 Th®.C. 1413,
§324.1 Generad.

This regrileiten peescribes in rddition
to the genersl polictes of 33 CFR 3204
and procedures of 33 -C‘PRPa.rtSSS.,ﬂ:m
spedinl pelicies, prectices and rocefiures

‘the review of appli-
cations for Department of the Army per-
mits to authorize the irsngportetion of
dretiged meterinl by vessel Yor ‘the pur-
pese ‘of dumping £ fn ocean waters Bt
dumping sites dewtgnabed wnder 40 CPR
Part 728 purmment to Sectton 108 of the
Marine Protection, Reswarch snd Sancta-
aries Act of 72, )¢ mmendsd @3 UBC
1413} therelam ter referred to a Bection
103} . Bes 39 MR, 320000 . srotivities -
vo’lm the fransporteiion of dredged
m#terial for ‘the purpose of Aumping
the oooen wates wiwe Teqtire Duwpar-
meant of the Awmy perraite uniler Swetion
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10 of the River and Harbor Act of 1808
{31 UBC 403) for the dredging in navi-
gable waters of the United States, Appli-
cahls for Department of the Army per-
mits under this Part should also refer ta
33 CFR Part 322 to satisfy the reguire-
ments of Section 10.

§ 324.2 Definitions.

For the purpose of this regulation, the
following terms are defined :

(a) The term ‘“oeean waters” means
those waters of the open seas lying sea-
ward of the base line from which the ter-
ritorial seg is measured, as provided far
in the Convention on the Territorial Sea
and the Contiguous Zone (15 UST 1808;
TIAS 5639),

(h) 'The term “dredged material”
means any material exeavated or
dredged from navigable waters of the
United States or ocean waters,

(e} The term “transport” or “trans-
portation' refers to the carriage and re-
lated handling of dredged material by
f vessel,

§ 324.3  Activities requiring permits,

(a} General. Department of the Army
permits are required for the transporta-
tien of dredged matertal for the pPurpese
ol dumping it in ocean walers.

(bY Activiticy of Federal agencies, (1>
The transportation of dredged material
for the purpose of dumping in ocean
waters done by or on behalf of any Fed-
eral agency other than the activities of
the Corps of Engineers are subject to the
Procedures of this regulution. Agreemecent
for construction or ENEgINCETINE services
berformed for other agercies by the
Corps of Engineers does not constitute
authorization under the regulation. Divi-
slon and Dislrict Engineers will therefore
advise Federal agencies accordingly and
cooperate to the fullest extent in the
expeditious processing of their applica=
tlons. The activitles of the Corps of En-
gineers that involve the transportation
of dredged material for dumping in ocean
waters are regulated by 32 OFR 200,145,

{2) The policy provisions set out in 33
CFR 320.4(j) relating to Stale or local
tuthorizations do not apply to work or
structures undertaken by Federal agen-
cles, except where compliance with no-
Federal guthorization is required by Fed-
eral law or Executive policy. Federal
agencles are required to comply with the
substantive State, interstats, and loeal
water-quallty standerds and effyent
limitations as are applicable by law that
are adopted in accordance with or effec-
tive under the provisione of the Marine
Protection, Researeh and Sanctuaries
Act of 1972, as amended, and related
laws in the designm, construction, man-
agement, operation, and maintenanee of
iheir respective facilities, (See Executive
Crder No. 11752, dated 17 Dee 73 They
are not required, however, to obtain angd
provide certffication ot compliance with
efflitent Umitations and watler-quantity
standards from State or Interstate water
pollution control agencles i connection
with aetivities involving discharges Inta
ocean waters.
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§324.4  Special procedures.

The Secretary of the Army has dele-
gated to the Chief of Engineers the au-
thority to issue or deny Section 103 per-
mits. (S8ee Appendlx A,) The following
additional procedures shall also be ap-
plicable under this regulation,

(a) Public notice. For al} applications
for Section 103 permits, the District En-
gineer will tssue a publie notice which
shall eontain, In addition to the infor-
metion specified In 33 CFR 325.3, Lhe
following information:

(1) The Iocation of the proposed dis-
posal site and its physical boundaries;

(2} A statement as to whether the site
has been designated for yse by the Ad-
ministrator, EPA, pursuant to Section
102{c) of the Act;

(3) If the propesed disposal site has
hot been deslgnated by the Administra-
tor, EPA a description of the character-
Istics of the proposed dlsposal site and an
explanation as to why ne rrevigusly des-
fgnated disposal site i fedsible:

(4) A bpriet description of known
dredged material discharges at the pro-
posed disposel site;

(5) Existence and documented effescts
of ‘other autherized dumpings that have
been made in the dumping area (e.g,,
nheavy metal background reading and or-
ganic carbon content);

(8) An estimate of the length of time
thiring which disposal will continue at
the proposed site;

(7) Characteristics and composition of
the dredged material: and

(8) A statement concerning a prelim-
inary determination of the need for and/
or availability of an environmental im-
pact statement. .

(b)Y Ewngluation. Applications for per-
mits for the transportation of dredged
material for the purpose of dumping 1t
In ocean waters will be ¢valuated to de-
termine whether the proposed dumping
will unreasonably degrade or endanger
human health, welfare, or amenjlies, or
the marine environment, ecologieal gys-
tems or economic potentiulities. In mak-
ing this evaluation, eriterls eztablished
by the Administrator, EPA, pursuant ta
Seetion 102 of the Murine Protection Re-
search and Sanctuarles Act of 1972, as
amended, shall be applied Including an
evaluation of the need for the ocean
dumping and {ncluding the availablity
of alternatives to ocean dumping. Where
ocean dumping is determined to be nec-
essary, the District Engineer will, to the
extent feasible, specify dlsposal sites us-
ing the recommendations of the Admin-
istrator pursuant to Section 102¢c) of the
Act. See 40 CFR Parts 220 to 220,

(c} EP4 review. If the Regicnal Ad-
ministrator, EPA, advises the District
Engineer that the proposed dumping will
comply with the criteria the District Fn-
gineer shall complete his evaluation of
the Section 103 application under this
regulation and 33 CFR Parts 320 and 325,
11, however, the Reglonal Administrator
advises the Disirict Engineer that the
nroposed dumping will not comply with
the Criteria, the District Enfineer will
proceed as follows,

(1} The District Engineer shall deter-
mine whether there is ap economically
feasible alternative method or site avaii-
able other than the proposed ocean dis-
posal site. If there are pther feasible al-
iernative methods or sttes available, the
District Engineer shall evaluate them in
accordance with 33 CFR Parts 320, 322,
323, 325 and this regulation, es appro-
briate.

(2} If the District Engineer makes a
determination that there is no econom-
ically feasible alternative method or site
available, he shzll so advise the Regional
Administrator of his intent t¢ lssue the
permit setting forth his reasons for su~h
determinaticn,

fd) EPA gbjection. If the Reglonal
Administrator advises, within 15 deys of
the notice of the Intent to l=sne, that he
sUill objects to the issuahce of the per-
mit, the case will ba forwarded to the
Chief of Engineers, for Turther coordt-
nation with the Administrator, FPA, and
decision. The report forwarding the case
will contain, In addition to the analysis
required by 33 CFR 325.11, an analysis of
whether there are other economically
feasible methods or sites available to dis-
pose of the dredged material,

(e} Chief of Engineers review. Thea
Chie{ of Engineers shall eveluate the
permit applicatlon and make a decisfon
to deny the permit or recommend its is~
suance. If the declsion of the Chief of
Engineers is that ocean dumping at the
broposed disposal slte 1s required be-
cause of the unavailablitty of economi-~
cally feasible alternatives, he shall 80
certify und request that the Secretary of
the Army scek a waiver from the Ad-
rinistrator, EPA, of the Criteria or of
the critical site designation in accord-
ance with 40 CFR 225.4,

ATPERDIZ A —DIELEGATION OF AvTRORITY To
1s50E OR DENY PERMITS #OR THE TRANGEDR-
TATUY OF DREDGED MATERIAL FOR THE PUR-
PLsE OF DUMPING IT INTO OCEAN WATERS

MarcH 12, 1973,

Pursuant to the authority vested I me hy
Section 103 ¢f the Marina Protectlon, Tte-
search, and Sanctuaries Act of 1072, 86 Stat,
1052, Tub. L, §2-532, 1 hereby authorize the
Chief of Engineers and his authorized repre-
sentatives to lssue or deny permits, afier
notice and opportunity for pahlic hearings,
for the transportationm of dredged materlal
for the purpuse of dumping 1t In ocean wa-
ters, The Chief of Engineers and s author-
ized representatives shaill, In exercising such
suthortty, evaluate the impact of the pro-
posed dumping on the publie lnterest, No
permit shall be igsued unless a determination
is made that the proposed dumping will net
AOreasonably deprede or endanger hunian
health, welfare, or amenities, or ths marine
environment, ecological aystems, or econnmic
potentinlities. In making thls determination,
those criterin for ocean dumplng established
by the Administrator of the Environmental
Frotection Agency -pursitant te Section 102
(a} of the mbove Act which relate to the
effects of the proposed dumpling shall be ap-
plied. In wddition, based upon an evaluntion
of the potential efect which a permit denial
Wil have on navigation, sconomic and i{n-
dustrial develapment, spd forelgn and do-
mestle commerce of the Unitod Btates, tha
Chiet of Englneers or his suthorized repre-
seltativen, In evaluating the permit appll-
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catlon, shall meke an independent determt-
nation as Lo the ueed for the dumping, other
powlble methods of disposal, and appropri-
ate locatiuna for the dumping. In consider-
ing spproprists dispoaal sites, recommended
sites deslgnated by the Administrator of tha
Environmental Protectlen Agency pursuanht
to Bection 102(¢) of the above Act wlll be
utiiized to the extent feasible. Prior to issulng
any permit, the Chief of Englneers or his
authorlzed representativea shall Arat notiry
the Administrater of the Environmentsl
Protection Agencg or hils suthoriged repre-
sentative of hin {ntentlon to do Ao, In any
cass 1o which the Adminlstrator or hils au-
thorlzed representative disagrees with the
determlneilon of the Chlef of Englneers or
hls nuthorized representative as to compil-
auce with the criterla established pursuant
to Section 102(R) of the aboyve Act relating
to the efects ¢f the dumping or with the re-
trictions established pursuant to Section
102{¢) of the above Act relatlng to criticel
areas, the determlnation of the Adminlstra-
tor or his authoriced representative shall
prevall, If, tn eny auch case, the Chief of
Engineers or his Director of Clvll Works Ands
that, ip the disposiblon of dredged meterial,
thera I no econcmically feaslble method or
alts avallable other thean & dumping site the
utlllzation of which would result in non-
compliance with such criteria or restrictions,
ha shall a0 certity and request that I seek a
walver fromn the Adminlstrator of the Envi-
ronmental FProtection Agency of the specific
reguirements involved. Unleas the Adminis-
trator «of the Environmental Protectlon
Agency granta a walver, the Chief of Engl-
neers or his authorized representatives shall
not issue a permit which does not comply
with such criterts and restrlctions, The per-
mlia a0 grunted may bs made subject to such
speclal condlitions as the Chlef of Engtneers
or bis authorized representatives may con-
sider necessery in order to effect the pur-
poses of the above Act, other pertinent laws,
and any appliceble memorands of under-
standing between the Secretary of the Army
and the heads of other governmental

sgenicles, .

The Chief of Engineers and his authorized
representatdve ahall exerciss the authority
hereby delegated subject to such conditions
se I or my suthorized representative may
Irom time to tlme Impose.

KENNEITH E. Belieo,
Acling Secriery of [he Army,

PART 325—PROGESSING OF DEPART-
MENT OF THE ARMY PERMITS

See. . .

225.1 Applicatlans for permits.

326.2 Processing of appllestions.

325.3  Publle notlce.

3254 Epnvironmentel !mpact statement.

3256 Torms of authorlzation,

9258 Duration of authorirations.

4257 Modification, suspenslon, or revoca-
tion of euthorizations.

3258  Autherity to lssue or deny authort-
zations.

A26.9 Supervision and enforcenment,

32510 Publicity. :

335.11 Reports.

Appendix A—Permit Form.
Appendix B—Army/Tnterlor Memorahdum
of Tnderstanding.

ATTHORITY: 33 U.B.CC. 401 el seq : 33 U.8.0.
1344; 33 U.B.C. 1413,

§ 325.1 Applications for permits.

{&) General. The processing proce-
dures of this regulation (Part 325) apply
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te any form of Department of the Army
permit, Bpecial procedures and addi-
tiohal Information are contalned In Parts
320 through 324. This Part ls arranged
in the basic timing sequence used by the
Corps of Engineers in processing Depart-
ment of the Army permits. .

(b} Application form. Any person pro-
posing to undertake shy activity requir-
ing Department of the Army authoriza-
tion 2a specified in 33 CFR 321-324 must
epply for & permit to the District Engi-

heer in charge of the District where the

praposed activity is to be performed. Ap-~
plications for permits must be prepared
in sccordance with instruetions in Engl-
neer Pamphlet 1145-2-1, “A Guide for
Applicants,” utilizing the prescribed ap-
plication form (ENG Furm 4345}, The
form wnd pamphlet may be obtalned
from the District Engineer having juris-
diction over the walerway in which the
proposed activity will be jocated. Loeal
variations of the application form for
purposes of Ifacilitating coordination
with State and local sgencies may be
used.

(cy Comnieni ¢f application, (1) Gen-
erally, the application must include g
complete description of the proposed
activity including necessary drawings,
sketches or plans; the location, purpose
and intended, use of the proposed activ-
ity; scheduling of the getivity; the names
and addresses of adjoining property
owners; the location and dimensions of
adjacent struetures; and the approvals
required by other Federal, inlerstate,
State or loeel agencies for the work, in-
cluding all approvals received or denials
already mede. .

(2} If the activity involves dredging in
waters of the United States, the applies-
tion must include a description of the
type, composition and quantity of the
material to be dredged, the method of
dredging, and the site and plans for dis-
posal of the dredged material,

(3) If the activity includes the dis-
charge of dredged or All materia! in the
waters of the United States or the trans-
portation of dredged material for the
purpose of dumping it in ocenn waters,
the application must include the source
of the material; a description of the
type. composition and quentity of the
material; the method of transporta-
tion and disposal of the material:
and ihe loeation of the disposal
site. (See Part 324 for additional infor-
mation requirements on ocean dumping
applications.} Certification under Sec-
tion 401 of the Federal Water Pollution
Conirol Aot is required for such dis-
charges Into waters of the United States.

€4) If the activity Includes the con-
struction of a fill or pile or foai-sup-
ported platform, the project description
must include the use and specifie strue-
tures to be erected on the fill or platform.

(d) Additional information, In addi-

tion to the information indlcated in spb--

paragraph (¢}, above, the applicant will
be required to furnish such additional in-
formation as the District Engineer may
deem necessary to assist him In bis
evaluation of the application. Such
additionel information may Include
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environmental data and information en
alternate methods and sites, as may be
necessary for the preparation of the En-
vironmental Assessment or Environmen-
tal Impact Statement (see § 325.4).

(¢} Signature of application. The ap-
plication must be signed by the person
who desires to undertake the proposed
activity; however, the appliqation may
be #igned by e duly authorized agent if
accompanied by a statement by that per-
son designating the agent and agreeing
to furnish, upon reqiest, supplemental
information in support of the applice-
tion. In either case, e signature of the
applicant will be understood to be an af-
firtmation that he possesses the authorily
to undertake the activity proposed In Lis
application, except where the lands are
under the control of the Corps of Engl-
neers, in which cages the District Engi-~
neer will covordinate the transfer of the
real estate and the permit action. When
the epplication is submitted by an agent,
the application may include the activity
of more than one owner provided the
character of the activity of each owner is
simdiar and in the same generul ares.

(f} Fegs. Fees are required for permit
applications under Section 404 of the
Federal Water Pollution Control Aet
Amendments of 1972, SBectlon 103 of the
Marine Protection, Research and Sanc-
tuaries Act pf 1972, as amended, and
Sections 8 and 10 of the River and Har-
bor Act of 1889, A fee of $100.00 wil be
choarped when the planned or ultimate
purpose of the project is commercial or
industrial in nature and is in support of
operations that charge for the proeduc-
tion, distribution,or sale of goods or serv-
ices. A $10.00 fee will be charged for
permit applications when the work is
non-commercial In nature and provides
personal benclits that have no conhec-
tion with a comumercial enterprise. The
final deeislon as to basis for fee (commer-
cial vs. non-commercial} shall be solely
the responsiblity of the District Engi-
neer. No fee will be charged if the appli-
cant withdraws his application at any
time prior to {ssuance of the permit and/
or if his application {s denied. Collection
of the fee will be deferred until the appli-
cant is notified by the District Engineer
that a public Interest review has been
completed and that the proposed activity
has been determined to be in the pubHe
interest. Upon receipt of this notifleation
the applicant will forward a check or
money order to the District Engineer,
made payable to the Treasurer of the
United States. The permit will than be
issyed upon receipt of the epplication
fea. Multiple fees are not to be charged
if more than cne law is applicable, Any
modification significant caough to re-
quire g permit will 2lzo require a fee. No
fee will be nssessed when a permlt is
transferred from one propferty owner to
ancther. No fees will be charged for time
extensions or general permits. Agencies
or instrumentalities of Federsl, Btate or
local governments will not be required
to pay any fee In connpection with the
applications tor permits. This fes strue-
ture will ke reviewed from thine to time.
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B 325.2  Processing of applientions.

(a) Standard procedures. (1) When
en epplication for a permit s receivad,
the District Engineer shall immediately
assign it & number for identification,
acknowledge receipt thereof, and advise
the applicant of the number assigned to
it. He shall review the application for
complelencss, and obtain from the ap-
plicant any additional information he
deems necessary {or further processing.

{2} When all renquired information has
keen provided, the District Engineer will
Issue & publxe notice as desgribed in
§ 325.3, below, unless specifically ex-
empted by other provisions of this regu-
lation.

(3) The District Engineer shall con-
sider sll comnments received {n response
tn the public notice (see §325.3) in his
subsequent actions on the permit appli-
cation. Reeeipt of the comments will be
acknowledged and they will be made a
part of the offictal file on the applica-
tion. Comments received as form letters
or petitions may be acknowledged as a
Eroup to the person or orspnization re-
sponsible for the form letter or petition,
If eommentls relate to matters within
the special experlise of another Federal
sgency, the INstrict Engineer may seek
Lhe advice of that agency. The applicant
must be given the opportunity to furnish
the District Engineer his proposed reso-
lution or rebuttal to all objections from
Government agencies and other substan-
tive adverse comments before final deci-
sion will be made on the application.

(4) The District Engineer shall pre-
pare an Environmental Assessment on all
applleations, The Environmental Assess-
ment shall be dated, signed, and paced
In the record and shall Include the ex-
pected environmental impacts of the pro-
posal. Where the District Engineer has
delegated authority to sign permits for
and In his behalf, he may similarly dele-
rate the signing of the Environmental
Assessment. In those cases reguiring an
Environmental Tmpact Statement (EI5),
Lthe draft EIS may serve as the Environ-
menlal Aszessment. Where an EIS is not
prepared, the Environmental Assessment
will include a statement that the decision
on the application is not a major Federal
action significantly affecting the quality
of the human environment.

(b} The District Engineer shall also
evaluate the proposed application to de-
termine the need for a public hearing
pursuant to 33 CFR Part 327,

(8) After all above actions have been
rompleted, the District Engineer will de-
termine In accordance with the record
and applicable regulations whether or
nat the permil should be {sshed, He shall
prepare a Findings of Fact on all appli-
cations to support his determinalion, The
Fmdings of Fact shall inslude the Dig-
trict Engincer's views on the probable
effect of the proposcd work on the publie
interest Ineluding conformity with the
gutdelines published for the discharge of
dredged or fill material In waters of the
United States (40 CFR Part 230) or with
the criteria for dumping of dredged
material in ocenn waters (40 CFR Parts
220 to 2250, 11 applicable, and the gon-
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clusions of the District Enginesr. The
Findings of Fact shall he dated, signed,
and Incinded In the record prior to final
action on the application. Where the Dis-
trict Engineer has delegated authorily to
sign permits for and in his behsalf, he
may similarly delegate the signing of the
Findings of Faect, If a permit 1= war-
ranted, the District Enigineer will deler-
mine the conditions and duration which
should be incoruorated into the permit.
In accordance with thie authorities speei-
fied in § 325.8, the Nistrict Engineer will
take final action or forward the apolics-
tion with all pertinent comments, rec-
ords, and studies, Including the final
Environmental Impact Statement, if
prepared, through channels to the officlal
authorized fo make the final decision.
The report furwarding the application
for decision will be in the format pre-
scribed in § 325.11. Notice that the appli-
cation has been forwarded to higher
headquarters will be furnished the appli-
cant and to any Federyl agency €xpress-
ing an interest in the applicalion. Such
notice shall not divulge the District
Engineer's recommendations, In those
eases where the application Is forwarded
for dercision In the format prescribed In
% 325.11, the report will serve ag the Find-
ings of Fact.

(1) If the [inzal decision is to deny the
permit, the applicant will be advised In
writing of the reason for denial. If the
final declslon is to issue the permit, the
lssuing offictal will forward two copies of
the draft permit to the applicant [or
signature accenting the conditions of the
permit. The appllcant will return hath
signed copies Lo the issuing official who
then signs and dates thie permit. The per-
mit Is not valid until stgned by the issu-
ing ollicisl. Final action on the permit
application Is the signature on Lhe letter
notifying the appleant of the denial of
his appiication or signature of the 1ssu-
ing official on the guthorizing document.

(8) The DHstriet Engineer will publish
monthly a st of permits tsstred or denied
during the previous month. The list witl
identify ench action by public notice
number, name of applicant, and hricf

{ description of activity Involved. This Hs
i will be distributed to all persons who re-
[ceived any of the public notices liste
9y If the applicant falls to respond
within 45 days to any request or inguiry
of the District Engineer, the District
Engineer may advise the applicant by
certifiet? letter that his application will
be considered as having been withdrawn
unless the applicant responds thereto
within thirty days of Lhe date of the
letter,

(b} Procedures for particulur types of
permit sifuations. (1) If the Distrles
Engineer determines that water quality
certification for the proposed activity is
necessary under the nrovisions of the
Federul Water Pollution Cantrol Act, he
shall so notify the applicant and obtaln
from him either the appropriate certifi-
cation or a copy of his application for
such certification, The District Engineer
may issun the public notice of the appli-

-cation Jolntly with the certifying agency
i arrangements for such joint nolices
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have been approved by the Division
Engineer, When the activity may affect
the waters of another State, a copy of
the certification will be forwarded to the
Regional Administrator of EPA who shall
determine if the proposed activity masay
affect Lhe quality of the waters of any
State or States other than the State in
which the work iIs to be performed. If he
needs supplemental Informalion in order
to make this determination, the Regional
Administrator may request it from the
District Engineer who shall obtain it
from the applicant and forward it to the
Reglonal Administrator. The Reglonal
Administrator shall, within thirty davs
of receipt of the application, certification
and supplemental information, notify
the affected State, the District Engineer,
and the applicant in the event such a
second State may be affected. The sec-
ond State then has sixty days to advise
the Districl Engineer that it objects to
the issuahice of Lthe permit on the hasis
of the effect on the quality of its waters
and te request a hearing. No gulhoriza-
tion wil] be granted until required certi-
fication has been optaified or has Keen
walved. Waiver is déemned (0 ocour if the
certifying agency fails or refuses to art
on & request for certification- within a
reasonable period of tlme after receipt of
such request. The request for certificatinn
must be made in accordance with the
regulations of the certilying agency. In
determintng whether or not a waiver
period has commenced, the District
Engineer will verify that the certifying
agency has recelved a valid request for
certification. Three months shall gen-
erally be cons ed_to_be a reasgnable
perlad_of _time, If, hawever, spectal
cireumstances identified by the District
Engineer require that action on an
application be taken within a more
limited period of time, the District
Engineer shall determine a reasonable
lesser perlod of time, advise ihe certify-
ing agency of the need for aetion by a
particular date and that, if certifieation
is niot recetved by thet date, 1t will be
considered that the requirement for
certification has heen waived. Similarly
if it mppears that clreumstances may
repsonably require a period of time
longer than three munths, the DHstriet
Engineer may afford the certifying
agency up to one year to provide Lhe re-
quired -certification before detennining
that 1 waiver has occurved. District
Fngineers shall chieck with the certifying
agency at the end of the allotted period
of time before determining that a walver
higs occurred.

(2} If the proposed artivity is to be
undertaken in a State operating under
a coastal zone management program
approved by the Secretary of Commerce
pursuant to the Coastal Zone Manage-
ment Act (see 33 CPR 31203(h)), the
District Engineer shall proceed as
follaws:

(1) If the applicant is a Federal ageney,
and the application involves a Federal
activity In or affecting the coastal zone
or a Federsal development project in the
coastal zone, the District Engineer shall
forward a copy of the public netice to
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applicant a certiAcatlon that hiz pro-
booed Bctlvily complles with and will
T MERT

the ngency of the State responsible for
reviewing the conalstency of PFederal
ectlvities. The Pederal agency applicant
shall be responasibls for complying with
the Coastal Zons Management Act's
directlves for ensuring that PFaderal
agency activities are undertaken in g
manner which s consistent, to the
mazxlmum extent bracticable, with ap-
broved oonstal rone manngement pro-
krams. (See 18 CFR Part 830.) I{ tha
State constal zone agency ohjects to the
proposed Feders! activity on the basis of
Its inconsistency with the Btate's ap-
praved coastal zone management pro-
Eram, the District Engineer shall not
make & final decision on the application
until the disagreeing parties have had an
opportunity ta utilize the Drocedures
specifled by the Coasta)l Zone Manage-
ment Act for resolving such disagree-
ments.

() If the applicant is not a Federal
tgency and the application involves an,
activity aflecting the coastal zone, the
District Engineer shall obta: m _the

condicte er that is” conslsic
anmfatg coastal zone
mang eme%m,‘mdn receipt of
the certificy on, the District Englneer
Will forward = copy of the public notice
(which will include the applicant's cer-
tiflcation statement) to the State coastal
Zone agency and request fia concur-
Ténce or objection, The District Engineer
can lssue the public notice of the appli-
catlon jointly with the State agency if
arrangements for such Jjoint notlees
have been approved by the Division En-
glneer, . 1o
the cerfifleation or lssues a decision In-
dicating that the proposed activity re-
quires further review, the District Fn-
#ineer shall not issue the permit until
the Btate concurs with the certification
statement or the Becretary of Commerce
determines [+) is
c tent with the py

bas ane Manegement Art or is nec-
ESBArY [ rest of national secii~
rity. Tt the State agency falls to con-
cur or object to a certification state-
ment within six months of the State
agency's recelpt of the certification
statement, Btate ageney concurrence
with the certification statement shall be
conglusively presumed.

(3) I the proposed activity involves
&0y property Usted or elgibls for list-
ing in the National Register of Historic
Places (which 13 published in its entirety
in the FEpERal, RzeisTER annually in
Fabruary with addends published each
month), the District Engineer will pro-
ceed In accordance with 33 CFR Part
305.

(4) If the proposed activity consists
of the dredging of an access channe
and/or berthing facllity associsted with
an guthorized Federal navigation prof-
ect, the activity will be Included in the
T and coordination of the con-
struction or maintenance of the Fod.
eral project to the maximum extent fea-
slble. Separate notice, hearing, and En-
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vironmental Impact Statement will not
be required for activitisa zo inciuded and
coordinated: and the public notice is-
gued by the District Engineer for thezs
Federnl and assovinted non-Federal ac-
tivities will be the notice of Intent to i5-
sue permits for.those included non-Fed-
eral dredging activitles, The decieion
whether to igsue or deny suych a permit
will be conalstent with the decision on
the Federal project unless special con-
tiderations appliceble o tha proposed
activity are identified, (Bee § 323.5(m) .}

t3) Coples of permits will be turnished
to other agencles in appropriate cases ag
follows:

{1y If the activity Involves the con-
struction of structures or artificial is-
lands on the ocuter continental shelf, to
the Director, Defense Mapping Agency,
Hydrographic Center, Washingion, D.C.
20390: Attentlon, Code N512 and to the
Director, National Ocean Survey, NOAA,
Department of Commerce, Raockville,
Muaryland 20852,

(1) If the activity involves the mon-
striuction of structures to enhance fish
propagation (fish havers) along the
coasta of the United States, to Defense
Mapping Agenecy, Hydrographic Center
and National Ocesn Survey a3 in ),
above, and to the Director, Office of
Marine Escreational Plsheries, Natlonal
Marine Fitherles Service, Washington,
D.C, 20235,

(i) If the activity Involves the erea-
tion of an aerial transmission line across
a navigable water of the United States,
to the Director, National Ocean Survey,
NOQAA, Department of Commerce, Rogk-
ville, Maryland 20853 reference €329,

(v) If the activity 15 listed In subparg-
graphs ), 8, or A, above, or in-
volves the transportation of dredged
material for the purpose of dumping 1t
in ocean waiers, to the aprropriate Dis-
trict Commander, U.8. Coast Guard.

(¢) Emergency procedures, An “etler-
Eency” 13 a sttwation which would result
in an unacceptable hazard to Iife or
severe loss of property it carrective ac-
tion requiring & permit is not undertaken

within a time perlod less than the "

nhormal time necded to process the ap=-
Dlicetion under required procedures. In
such cases the District Engineer will ex~
plain the circumstance and recommend
speclal procedures in writing to the Chief
of BEngineers, ATTN: DAEN-CWO-N.
The Chief of Engineers, upon consulté.
tion with the Becrstary of the Army or
his authoriged representative, will in-
structé the District Engineer as to fur-
ther processing of the application,

(dy Timing of processing o} applica-
tions. In view of the extensive coordina-
tion with other agencles and the publie
and the study of all aspects of proposed
activitles required by the above broce-
dures, epplicants must allow adeguate
time for the processing of thelr applica-
Hons. The District Engineer will be
Eulded by the following time Imits for
the indicated steps In processing permit
applications: :

(1> Public notice should be 1ssued
within fifteen dsys of recelpt of all re-
quired Information from the applicant,
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unless joint notice with State &fencles
13 to be used. :

(2} The receipt of commants ag & re-
sult of the public notice should not ex-
tend beyond thirty days from the date of
the notice. However, it unususal circum-
Btances warrant, the District Engineer
may extend the comment period up to a
maximum of ssventy-flve days.

(3) The District Englnesr should
elther send notice of denfal to the
applicant, or Issye the draft permit
to the applicant for- acceptance and
slenature, or forward the appljcation
to higher headquarters within “Shirty
days of one of the following which-
ever is latest: Closing of the publio
notice comment periad with 1o, ohjec-
tions recelved; receipt of notlee of
withdrawal of objections; completion
of coordination following recelpt of ap- -
plicani’s rebuttal of objectlons; closing
of the record of a public herring; or ex-
piration of the walting period following
the fillng of the fAinal Environmental Im-
pect Statement with CEQ,

§ 325.3 Public notice.

(&) General. The Publie higtice is the
primary method of advising all Inter
ested parties of the Droposed activity for
which a permit iz sought and of soliclting
comments and iformation Lecassary to
evaluate the probable Impact on the piih=-
lic interest. The notice must, therefors,
Inelude suffcient Information to give a
clear understanding of the nature of the
activity to generate meaningful com-
menty. The notice should include the
following ilems of information: :

(1) Applicable statutory authority or
authorities; .

(2} The name and address of the ap-
plicant: '

(3} The lagation of the proposed activ.
by

{4) A brief description of the proposed
activity, Its purpose and Inlended wse,
including s description of the type ot
structures, 1f any, to he erected on fllg,
or plle or float-supporteq platforms, and
& description of the type, composition
and quantity of materials to be dis-
cherged or dumped and means of con-
yevance. Bee gleo 33 CFR 324 for addi-
tlona! informsation required em oeean
dumping public notices; :

(68) A plan and elevation drawing
showing the genera! and specifie site lo-
cation and character of g proposed ac-
tvities, including the size relationship
of the proposed structures to - the slze
of the Impacted waterway and depth of
water in the area;

(6) U the bProposed aclivity would
occur In the territorial 888 Or Ocean
Waters, a description of the activity's
relationship to the baseline from which
the territorial sea is measured:

7y A lst of other EoVernment ay-
thorizations ohtained or requested, in-
cluding required certifcations relative to
water quallty, coastel zone menagerent,
or marine sanctuaries;

(8) A statement tonceming & pre-
Hminsry determination of the need for
and/or avallabiity of an Environmental
Impact Statement:;
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(%) Any other availyble information
wilelhh may assist Interested parties in
evaluating the likely Impact of the pro-
hosed metivity, if any, oh factors affect-
ing the publle interest, including en-~
vironmental values: and

(10) A reasonable period of titne,
normally thirty deys but not less than
fifteent days from date of mailing, within
which interested parties may express
their views concerning the permit
application,

(b} Evaluation factors. A paragraph
describing the varigus factors on which
decls¥ns are haseq during evaluation of
& permit application shall be included
in every public notice.

(1) Except as previded in paragraph
(b1 i) below, the foliowing will be in-
cluded;

The decision whether to i1ssue a permit
will be bared on an evaluation of the prob-
abie lmpact of the Proposed activity on the
Public interest. Thaf declslon will refeet
the nationsl concern tor both protection and
utlization of tmportant resources. The
beneflt which reasonably may be expected
o actrus from the proposal must  he
Lrianced agalnst its reasonably foresecalile
detriments, All factors which may be relevant
2 the proposal will Le considered: among
thoee are conservation, econamies, aestheties,
gEeneral  environmental TONcerns, historic
values, Bsh and wildlife values, food dam-
&pe prevention, land uLe, DRTigAtion, recrea-
tion, water supply, water quallty, energy
neede, aafety, food production and, In geil-
eral, ths needs ani welfare of the people.

(2) If the activity Involves the dis-
charge of dredeged or fill material Into
the waters of the United States or the
transportation of dredged material Tor
the purpose of dumping it in ocean we-
ters, the publie notice shall also indicate
that the evaluation of the impact of the
actlvity on the pubiic interest will in=-
clude application of the guldelines
promulgated by the Adm inistrator, EPA,.
under aulhority of Section 404<b) of thae
Federal Water Pollution Control Act (40
CFR Part 230) ur of the criteria ertah-
lished under authority of Section 10%(a)
of the Maurine Protection, Resenrch and
Bunctuaries Act of 1872, ug amended (40
CFR Parts 220 w 228}, as approprinte,
8ec nlso 33 CFR Pyrt 354,

(3} If the activity includes the dis-
charge of dredged or BN material In
the waters of the tnited States or the
transportation of dredged material for
the purpose of dumping it in ocean
waters, the following statement will also
be inecluded in the public notice:

ANy person mny request, tn wrlting, within
the comment pertod specified in this notles,
that a publle hearing be held to consider
this application, Reguestas for Pubtic hear=
Ings shall state, with prrileularity, the res-
sons for holding a public heartng,

{4} In csses involving construction of
fixed structures or artificial fslands (2531
Outer Continentai Bhelf lands which are
under imineral lease from the Depart-
ment of the Interlor, the notice will con-

tain the following siatement: “The de- °

cislon a5 to whether & permit will be
issued wil be based on an evaluation
of the fmpact of the proposcd work on
navigation and national security .
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(e} Distribution of public notices, (1}
Public notices will be distributed for
posting In post offices or other appro-
briate public places in tha vicinity of
the site of the proposed work and will
be sent ta the applicant, to approprigte
city and county officials, to adjoining
property owners, to appropriate State
agencies, to concerned Federa] agencies,
to local, regional and national shipping
and other concerned business and con-
sarvation organizations, to appropriate
River Basin Commissions, and to any
olier interested pariy, If in the judg-
ment of the District Engineer the pro-
Posal may result in subsiantial pubiie
Interest, the public Lotice (without
drawings) may be published for five con-
secutive days in the local nawspaper, and
the applicant shail reimburse the Dig.
trict Engineer for the costs of publica-
tlon. Copies of publlec notices will be
sent to all parties who have specifically
requested copies of publip nntices, to the
7.5, Senators and Representatives for
the area where the work I3 to be per-
formed, the Field Hepresentatvie of the
Secretary of the Interior, the Regianal
Director of the Fish and Wildiife Service,
the Regional Director of the National
Park Service, the Regional Administra-
tor of the Environmentg! Protection
Agency (EPA), the Regional Director of
the National Marine Fisheries Servire of
the National Gceanie and Atmospheric
Administration (NOAA), the head of the
Btate agency responsibie for fish and
wildlife resources, and the District Com-
mander, U8, Cogst Guard,

(2} Tn addition to the general distrihy-
tion of public notices cited above, notices
will be sent to other addresses in appro-
priate cases as follows:

1) If the activity invelves structures or
dredging along the shores of the sea or
Greal Lakes, Lo the Coustal Fngineering
Research Centter, Washingten, DO,
20016,

(1) If the activity invalves construc-
tion of fixed structures pr artificial
istands on the Oyter Continental Shelf ar
in the territerisg seas, to the Demity As.
sistant Secretary of Defense (Installa-
tions and Housing), Washington, D.C.
20310; the Drirector, Defense Mapping
Agency, Hydrographic Center, Washing-
ton, D.C. 20350, Atlention, Code N5i3 ;
and the Director, National Ocean Survey,
NOAA, Department of Commerce, Rock-
ville, Maryland 20852,

tiii} If the activity involves the con-
struetion of structures {0 enhance fish
propagation along the Atlantic, Pacific,
and Gulf coasts, to the Director, Office
of Marine Recreational Fisherjes, Na-
tiohal Marine Fighertes Service, Wash-
ington, .C. 20235,

(v} If the activity involves the cgn-
struction of structures which may affect
alrcraft operations or for PUrposcs assg-
ciated with seaplane aperations, to the
Reglonal Divector of the Federal Aviation
Administration.

(v) If the activity is In conneclion with
& foreign-trade zone, to the Executive
Secretary, Forelgn-Trade Zones Board,
Department of Commerce, Washington,
D.C. 20230 and to the appropriate Dis-

trict Director of Customs as Resident
Representative, Forelgn-Trade Zones
Bogard.

(3) It is presumed that aj Interested
parties and agencies will wish {0 respond
to public notices; therefore, a lack of re-
sponse will be interpreted as meaning
that there is no objection to the applica-
tion. A copy of the public notice with the
list of the addressees Lo whom the notice
was sent will be Included in the record.
If a guestion develops with respect to an
activity for which gnother agency has
resporsibihty and that other agency has
not responded to the public notice, the
District Engineer may request their com-
ments, Whenever g respeonse Lo a public
notice has been received frorn a member
of Congress, either in pehalf of a constit-
uent or himself, the Distriet Engineer
will inform the member of Congress of
the final decision,

{d) General permit motices (RCS:
DAEN-CWO-52). For purposes of pera
farming a nationwide analysis of the
effectiveness of the general permit pro-
eram, Division offices will submit “Public
Notices on General Permits" reports
(RCS: DAEN.CWO-52) by COB an the
15th day, Iollowing the end of cach guar-
ter, to HQDA (DAEN-CWO-N) Wash-
ington, D.C. 20314, Sald reports will be in
the form of a ietter listing the public
notices published during the previous
month to announce proposals or to final-
ize issuances of general permits; coples of
the public notiees are to be made inelos-
ures to the reports. Negative reports will
be submitted if ng general permit acliong
have takcn place In the Division during
the reparting period,

§ 3254  Fnvirenmental
mentg,

(a) Genergl. Seetion 10202) t¢) of the
Nutional Envirohmenta] Policy Act of
1889 (NEPA) requires all Federal agen-
cles, with respect to major Federal ae-
tions significantly affecting the quality of
the human envirenraen!, to submit 1o the
President's Council ot Environmentat
Quality a detailed statement on:

(1} The environmental impact of the
broposed aclions. .

(2) Any adverse environmental effects
which cannet be ayoided shouid the pro-
posal be implemented.

(3) Alternuatives to
action,

(1} The reiationship between local
short-term uses of man’s ehnvircnment
and the maintenanre and enhancement
of long-term productivity.

(5) Any irreversible and irretrievable
commitments of resources wh ich would
be involved in the proposed actlon should
it be lmplemented, The District Engi.
neer must determine whether such an
Environmental Impact, Statement (EIS)
is required in connéction with each per-
mi{ application.

(h) EIS procedures. In addition to the
procedurcs required by 33 CFR 206.410
(ER 1105-2-507), the {ollowing special
procedures apply to the processing of
bermits involving the preparstion of an
RIS,

{1} 'The Distriot Engineer, &t the
eurliest praciicable time prlor to the 15-

impael

the proposed
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Suance of the public notice, shall make
8 prellminary sseessment of imprcts of
the project should it be approved and
make a preliminary determination as to
whether the quality of the human envi-
ronment would pe significantly affected,
This preliminary assessment will norp-
mally be based an experience with st
lar type activitles Derformed In the past,
A statement of the District Englneer's
breliminary datarmination WAl be in-
cluded in the publie notice, This prelim-
inary determination will be reconsidered
as additlong? Informatinn is developed.

(2} I the District Engineer's fina)
determination after consideration of ali
additione! information developed (in-
cluding responses to the public notice)
s that the Propofed work will not sig-
nificantly affect the quality 6f the hu-
man environment, the District Fngi-
néer’s determination shall be doen-
mented, dated, and placed in the record
as hit Environmental Assessment (gee
§ 325.2¢a) 4y},

(3) At such time as the District En-
gineer belleves that a permis may be
warranted byt that the proposed aotiv-
ity would significantly pffect the qual-
ity of the human environment, he wil
require the applicant tp furnish any ad-
ditional Information that the District
Engineer considers necessary to aliow
his preparation of an FIS. The appH-
cant should also be advised at this tithe
that there s no assurance that favor-
able action wi ulitimately be
his application. Additlonally, if the Dyis-
trict Engineer has préviously announced
8 prellminary determination that no
EIS would be required, he shali lssue g
supplemental public notice to advise the
public of the changed determination, If
the applicant is unable to furnish cer-
taln information considered by the Dis-
trict Engineer to be necessary for the
|EI8, the District Engineer may, after
‘obteining written approval from the
Division Engineer, charge the appli-
cant pursuant to a1 U.B.C. 483(a) tor
those extraordin expenses inourred
by the éovemmen% gn d&veIoping the in-
formation. All maney so collected shall
he paid 4nto the Treasury of the United
States as miscellaneoys receipts. Other-
wise the costs of the Preparation and
distribution of the EIS itself shall be
borne by the Federal Government, In
these cases when the determination has
been made that an EIS wil] be required,
the District Engineer shall consider in-
viting publMe comments as to specifie
factors of concern which should be ad-
dresged In the draft EIS, Upon preparsg-
tlon of the draft EIS, a public notice
shall be 1ssued summarizing the facts of
the case and Announcing the avaflahi]-
ity of the draft X19. A copy of that
notice shall be furhisheg to all recip.
lents of the draft EIS including CEQ. 1t
8 publlc hearing s to be held pursuant
to §325.2(a)(5), the hearing may be
held anytime atter completion of the
draft B18.

(4) It another agency 15 the lead
agency as defined by the CEQ puldelines
{40 CFR 1500.7(b)) the Distriet Enginecr
will coordinate with that agency to In-
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sure that the resuiting EIS adequately
describes the impact of the activity
which iy subject to Carps permit au-
thority. That breviously prepared EIS
will be referenced in the public notice an-
nouncing the permit application and a
Btatement included that the effects of the
propased activity on the environment as
outlinad therein will be carefully con-
sidored In the evaluation of the parmit
hpplicetion,

te) Publle notice on EIg Aling. The
30-day walt period required hy the Na-
tional Environments] Policy Act for is-
suing & permit for which an EIS has been
nrepared beglns with notation In the
Federal Register that the FEIS has been
filed with CEQ or on the date of delivery
to U.S. Postal Service faellitics for mail-
ing of copies of the FEIS to agencies,
groups, and Individuals on the project
malling list, whichever dete is later. In
order to notify the interested public of
thejr opportunity to comment on the
FEIS, the District Engineer shall issue a
publie notlce when the fling notation has
been published in the Federal Register to
all parties recelving the original applica-
tion notice or draft EIS and to all others
who have expressed ap interest In the
application. The bublie notice ghould
inelude;

(1} A brief summary of application
(applicant, work, date of public notice,
date of draft EIS release, date of public
hearing, iIf held) ;

(2} Opportumity to cemment ta Lhe
District Engineer on the FEIS until the
deadline date projected hy the 30-day
wait period: -

() A statement that the comments
recelved on the FRIG will be evaluated
and considered in arriving gt the fing]
decision on the application: and

{4) Information on how interested
parties can obtain or have aceess to the
FEIS.

§ 3255 Forme of authorizatjon,

(a) General. (1) Depgrtment of the
Army euthorizations under this regyla-
tion shall be {n the form of an individyal
permit, general permit, or letter of per-
mission, ss appropriate, The basie for-
mat shall be ENG Form 1721, Depart-
ment of the Army Permit (Appendix A)-

(2} Whiie the general conditions In-
cinded in ENG Form 1721 are normally
applicable to )] bermits, some may not
apply to certain authorizationg {e.g.,
afler-the-fact situations where work is
completed, or situations in which the
bermitiee is a Feders} &ZENcY) and may
be deleted by the {ssuing officer, Speeinl
conditions applicable to the specifte
activity will be included in the permit
A5 necessary to protect the puklic in-
tereast,

(bY Letters of permission. In those
cases subjeet to Section 10 of the River
and Harbor Act of 1888 In whieh, in the
opinion of the District Engineer, the pro-
posed work iz minor, will not have sig-
nificant impaet on environmental values,
and should encounter no opposition, the
District Engineer may omit the publish-
ing of a publie notlce and authoriza the
wWork by a lstter of permission, However,
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authorize the discharge of dredged or fill
material into weters of the United States
ner the transportation of dredged ma-
terial for purposes of dumping tt i otean
waters, The lettor of permiagion will be
in letter forin and WIL identify the pep-
mittes, the authorized work and loca-
tion of the work, the statutory AUthors
Ity (ie, 33 US.C. 408, any lmitationg
on the work, a construction time limjt
and a requirement for a report of com-
pleted work, A copy of the

{e) General nermite. The Dlstriet En-
Eineer may, after compliance with the
other procedures ol thig regulation, issme
Eeneral permity for certain clearly da-
scribed categeries of struetures or work,
Including discharges of dredged or A7
materiz], requiring Department of the
Army permits. After 8 general permit

83 been issued. - individual activities
falling within those categories that are
authorized by sueh general permits dg
not have to be further authorized hy the
procedures of this regulation unies: the
Dristrict Engirneer determines, on g case-
by-case basis, that the public Interest
requires, )

(d)

of the Army leve].

te} Nationwide vermits. Nationwide
rermits mean Department of the Army
authorizations that have been Issned by
the regulations for certain speciiied ac-
tivities nationwide, 1¢ certain condittans
are met, the sperified activities can take
place withont tha nieed for an individyal
Or general permit,

§ 3256 Duration of authorizalions,

(a8} General. Department of the Army
ruthorizasion may authorize both the
work and the resulting use, Authorlza-
tlons continue in effect unti} they auto-
matically expire ar are modified, sysg-
pended, or ravoked.

(0} Structures. Authorizations for the
existence of structure or other activity
of & permanent nature are Wsually for an
indefinite duration with ne explration
date cited. However, where g temporary
structure is au thorized, or where restora-"
tiem of g waterway s contemplated, tha
guthorization will be of limiteq duration
with a definite expiration date. Except aa
provided in subparagraph (@),
permits for the discharge of dredged ma-
terial in the waters of the United Stetes
or for the transportation of dredgad ma-
terial for the purpase of dumping it in
ocean waters will ha of limited duration
with & definita expiration date,

) Works. Authorizations for con-
struction work or other activity will spec-
iy tlme limits for accomplizshing the
work or activity. The time imite wil
specify g date by which the work must he
btarted, normally pna ¥ear from the dute
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.of issuance, and = date by which the
work must be completed. The dates will
be established by the lssuing official and
will provide reasonable times based on
tiie scope and naturs of the work in-
volved, An nuthorization for work or
other activity will automatically expire
if the permittee falls to request an ex-
tension or revalidation.

(d) Extensions of time. Extensions of
time may be granted by the District
Engineer for authorizations of limited
duration, or for the time limitations imn-
pesed for starting or completing the
work or activity. The permittee must re.
quest the extension and explain the basis
of the request, whick will be granted
only if thie Distriet Engineer determines
that an extension is in the general puh-
Me interest. Requests for extensions will
be processed in accordance with the
regular procedures of §325.2, including
Issuance of a publie hotice, except that
such processing is not required where the
District Engineer determines that there
have been na significant changes in the
attendant cireumstances since the pu-
thorization was issted and that the work
is proceeding essentially in accerdance
with the approved plans and conditions.

(&) Periodic maintenance. 1f the au-
thorized work ineludes periodic mainte-
nance dredping, an expirition date for
the authorization of that maintenance
dredeing will be included in the permit.
The expiration date, which in no event
s 16 exceed ten years from the date of
Jssuance of the permit, will be established
by the issuing official after his evaluation
of the nproposed method of dredging and
disposal of the dredged materigl in ac-
cordance with the regiirements of 33
CFR Parts 320 to 325. In such casca, the
District Engineer shall require notificy-
tion of the meintenance dredging prior
to mctual performance to Insure con-
tinued compliance with the requirements
of the regulation and 33 CFR Parts 320-
324. If the permittee desires to continue
maintenance dredging beyond the expi-
ration date, he myust request a revalida-
tlon of that portion of his permit which
authorized the maintenance dredging,
The request must be made to the District
Engineer six months prior to the expl-
ration date, and include full deseription
of the proposed methods of dredging ang
disposal of dredged materials. The Dis-
trict Engineer will process the request
for revalidation in accordance with the
standard procedures including the issy-
ance of a public notice describing the ay-
thorlzed work to be maintained and the
broposed methods of maintenance.

§ 325.7 Modification, Surpension or rey-
oeation of authorizations,

(a} General. The THstrict Engineer
may reevaluatc the clrctmstance snd
cohditions of o permit either on his gwn
motion or as the resylt of perindle prog-
ress inspection, and inltlate action to
modify, suspend, or revoke g permit as
may be made necessary by considerations
of the general publie Interest, Among the
Tactors to be considered are the extent of
the permittee's complance with the
terms and conditions of the permit;
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whether or not circumstancas relaling to
the actlvity authorized have changed
since the permlt was issued, extended or
Tevalidated, and the continuing adequacy
of the permit conditions; any significant
objections to the activily arthorized by
the permit which were not earlier con-
sidered; revisions to applicable statutory
and,/or regulatory authorities; and the
extent to which modification, suspension,
or other action would adversely affect
plans, investments and actions the per-
mittee has reassnably made or laken in
rellance on the permit. Significant in-
creases in scope of a permitted activity
will be processed as new applications tor
permits in accordance with See. 3252,
‘and not as modifieations under this
parsgraph.

(h) Modification. The District Engi-
nieer, as a resuwlt of revaluation of the cir-
cumnstances and conditions of a permit,
may deterinine that protection of the
general publie interest requives & modift-
catlon of the terms or conditions of the
permit. In such cases, the Distrint Engi-
neer will held informal consultations
with the permittee 1o ascertain whether
the terms and conditiens can be modified
by mutual sgreement. T g mutual agree-
ment is reached on modification af the
terms and conditions of the permit, the
District Engineer will give the permittee
written notice of the modification, which
will then become effective on such date
as the District Engineer may establish,
which in no event shall be ess thun ten
days from its dute of lsuance. In the
event a mutual agreement cannot be
reached by the District Engincer and
the permittee, the District Engineer will
proceed In accordance with subpara-
Eraph (¢), below, if Immediale sUsSpen -
sion is warranted. In cases where imme-
diate suspension is not warranted but the
District Engineer determines that the
permit should he maodified, he will notify
the permittee of the proposed modifica-
tion and reasons therefor, and that he
may request s hearing, The modification
will become effective on the date set by
the Disirict Engineer which shall be at
least ten days after receipt of the notice
ulless a hearing s requested within that
perlod. I the permittee fails or refuses
to comply with the modification, the Dis-
trict Engineer will proceed In secord-
ance with 33 CFR Part 326, .

(¢} Suspension, The District Enginecr
ey suspend a permit after breparing a
written determination and finding that
immediate suspenston woidd bhe In the
general public interest. The DHstrict En-
gineer will notify the permittee in writ-
ing by the most expeditious means avail-
able that the permit has been suspended
with the ressong therefor, and order the
permittee to stop all rreviously authors
lzed activities., The permittee will also
be advised that fellowing this suspension
a decislon will be made to either rein-
state, modify, or revoke the permit, and
that he may request a hearing within 10
days of receipt of notice of the suspen-
ston to present informstlion In this mat-
ter, If a hearing is requested the proce-
dures prescribed in 33 CFR 327 will be
followed. After the completion of the
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hearing {or within g reasonable period of
time after issuance of the notice to the
permittee thet the permit hae been SU5-
pended if no hearing is requested’, the
District Engineer will take action to re-
instate the permit, modify the permit, or
recommend revoeatlon of the permit in
accordance with subparegraph (d),
below,

(d) Revocation. Following completion
of the suspension procedures in subpara-
eraph (c}, above, if revocation of the
permit is recommended, the District Fn-
ginecr will prepare g repntt of the gir-
cumstances and forward it together with
the recora of the suspension proceedings
to DAEN-CWO-N. The Chic! of Engi-
neers may, prior to declding whether ar
not to revoke the permit, afford the per=-
mittee the opportunity {0 present any
additional information nol made avaii-
able to the District Engineer at the time
he made the recornmendation to revoke
the permit ineluding, where appropriate,
the means by which he intends to compy
with the terms and conditions of the per-
mit. The permiltee will be advised in
writifig of the final decizion.

§325.8  Authority 10 issue or deny u-
thorizations.

fa) General Except as otherwise pro-
vided In this reguiation, the Secretary of
the Army subject to such conditions as
he or his authorized representative may
from time to time impose, has author-
ized the Chief of Engineers and his au-
thorized representatives to issue or deny
autherizations for censiruetion or other
work Inn or affecting navigable wvaters of
the United States pursuant ta Sections
10 and 14 of the Act of March 3, 1899, and
Section 1 of the Act of June 13, 1902, He
also has authorized the Chief of Engi-
neers and his authorized representatives
to issue or deny autherizations for the
dischurge of dredged or fill muterial in
waters of the United States purseant to
Section 404 of the Federal Water Pogl-
lutlon Control Act Amendments of 1572
or [or the transportation of dredged ma-
terial for the purpese of dumping it into
ocean walers pursuant to Section 103 of
the Marine Protection. Research and
Sanctuartes Acl of 1972, ns amended. The
authority to issuc or deny permits pur-
suant to Section 9 of the River and Har-
bor Act of March 3, 1B99 has not been
delegated {o the Chief of Engineers or
his authorized representatives.

(b) District Engineer's authority. Dis-
irict Enginecrs are authorized to Issue
in acecordance with this regulation per-
mits and letters of permission which are
subject to such special conditions as Are
necessary o protect the public interest in
the watcrs of the United States or ocenn
waters pursuant to Sections 10 and 14 of
the River and Harbor Act of March 3,
1839; Section 1 of the River and Harbor
Act of June 13, 1502; Section 404 of tha
Federal Water Pollution Control Act
Amendments of 1872; gnd Section 103 of
the Marine Protection, Research and
SBanctuaries Act of 1872, as amended, in
&ll cases in which there are no known
substantive objections to the proposed
work or activity or in which objections
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have been resolved to the satisfaction of
the District Engineer. Unless otherwlise
precluded by this regulation, District En-
gineers may Issye permits over an un-
resolved objection of ancther Federal
agency If that agency Indicates to the
District Engineer that it does not desire
to reter the application t9 a higher level
of authority for review. It s essential to
the legality of a parmit that 1% contein
the riame of the Districl Engineer as the
lssulng ofMicer. However, the permit need
not be signed by the Distriet Engineer, in
peraon; but may be slgned for and in be-
halt of him by whoever he designates.
District Enzineers shall deny permits
when required State or loeal authoriza-
tion and/or certification has been denied
or when a State has objected to a re-
quired certification of compliance with
its coastal zone management program
and the Secretary of Commerce has not,
reviewed the ection and reached s con-
trary finding. A District Engineer may
also deny any permit if he determines
that the proposed activity is not in the
public Interest provided the referral re-
quirements of §325.8(d) below are not
applicable, In such cases the Findings
of Fact should be in the general format
required for reports under Sec, 325.11 and
must conclusively justify & denjal de-
elsion, All other permit applications in-
cluding those cases in § 325.7 (¢) and (d}
below will be referred to Division Engl-
neers, Distriet Engineers are also au-
thorized to add. modify, or delete special
conditions in permits, except for those
conditions which have been imposed by
higher authority, and to suspend permits
according to the procedures of § 325.7(¢).

(¢} Division Engineer’s quthority. DI-
vision Engineers will review, attempt to
resolve outstanding matters, and evalu-
ate all permit applieations referred by
DHstriet Englneers. Divislon Engineers
may authorize the issuance or denial of
permits pursuant to Bcclions 10 and 14
of the River and Harbor Act of March
3. 1859; Bection 1 of the River Harbor
Act of June 13, 1802, Sectlon 404 of the
Federal Water Pollutlon Control Act
Amendments of 1972; and Section 103
of tire Marine Protection, Research and
Sanctuaries Act of 1972, as amended;
and the inclusion of conditions ta those
permits as may be necessary to protect
the public Interest in waters of the
Unlted States or ocean waters in accord-
ance with the policles cited in this regy-
iation, Except as provided in subpara-
graph (d}), below, {f the Division Engl-
neer determines that Issuance of a per-
mit with or without conditions is in the
public interest, but there I3 continuing
objection to the issuance of the permit
by another Pederzl Agency, he shgall ad-
vise the reglonal representative of that
Federal agency of his intent to issue the
permit. ‘The Division ¥neineer shall nol
proceed with the issuance of a permit 1f,
within 15 days after the date of tliis no-
tice of intent to issue & permit, an au-
thorized representative of that Federal
agency Indicates to the Division Engineer
in writing that he wishes to bring his

coficerns to the Departmental leve] and
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has Departmental concurrence to do so.
In such cases, the propossd permit wili
be forwarded te higher authority for res-
olution. Thereafter, a permit will ba ic-
sued only pursuant to and in accordancs
with instructions from such higher au-
thority, Every effort should be made to
resolve differences at the Divislon Engl-
neer level before referring the matttr to
higher authority.

(1) Referral to the Chiaf of Engineers,
Division Enginees will refer ta the Chlef
of Engineers the foliowlng cases:

(1} When it Is proposed to lssue & per-
mit and there are unresolved objections
Irom another Federal agency which must
be handled under speclal procedures
specified in stetutes or WMemoranda of
Understanding which thereby preclude
[inal resolution by the Division Engineer;

(2} When the recommended decision
is contrary to the stated positlon of the
Governor of the State in which the work
i8 to be performed:

t3} When there is substantial deubt
as to authority, law, regulations, or poll-
cles applicable to the proposed activity;

(4) When the Chief of Enginecrs re-
aquests the case be forwarded for deei-
siom;

(8) "When the proposed activity would
affect the bascline used for determina-
tion of the Hmits of the territorial sea;
and

(8} When Section 9 of the River and
Hurbor Act of 1889 authority is involved,

§ 325.9  Supervision and enforcement.

(a) Imspection and monitoring. Dis-
triet Engineers will assure that author-
ized activities are conducted and ex-
ecuted in conformance with approved
plans and other conditions of the per-
mits. Appropriate inspections should be
made on timely occasions during per-
formance of the activity and appropriagte
notices and Instruetions given permittees
to insurce that they do not depart from
the approved plans. Revaluation of per-
mits to assure compllance with itg pur-
poses and conditions will be carried out
as provided in % 325.7. If there are ap-
proved material departures from the ati-
Lhiorized plans, the District Engineer will
require the permittee to furnish cor-
rected plang showing the activity as ac-
tually performed. ,

(b) Non-complignee. Where the Dis-
trict Engineer detcrmines that there
has been non-compliance with the terms
or conditions of a permit, he should
first contact the permittee and attempt
te resclve the problem. If a mutually
agreeable resolution cannot be reached,
4 written demand for compliance will bo
made. I{ the permittee has not agreed
to comply within 5 days of receint of the
demand, the District Engineer will issue
an immediately effective notlce of sus-
pension in accordance with § 325.7(c)
and consider initiation of appropriate
legal action.

{c} Surveillance. For purposes of in-
spection of permitted activities and for
surveillance of the waters of the United
States fur enforcement of the permit au-
thorities the District Engineer will use
all means at his disposal. All Corps.of
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Englneers employees will be instructed to
ubserve and report all activities in waters
of the United States which would requlre
permits. The assiatance of members of
the public and personnel of other inter-
ested’ Federal, State and local agencies
to observe and report such activities will
be eheouraged. To facilitate this survell-
lance, the District Engineer will, in ap~
pbropriete cases, requira s copy of ENG
Form 4338 to be posted conapicuously at
the site of nuthorized activities and will
make avallable to all interested persons
Information on the scope of autherized
activities and the conditions prescribed
in the authorizations. Furthermore, sig-
hiflcant actions taken under § 325.7 will
be brought to the attention of those Fad-
eral, State and local agencles and osher
bersons who express particular interest
in the affected activity. Surveillanca {n
ocean waters will be accomplished pri-
marily by the Coast Guard pursuant to
section 107(¢) of the Marine Protection,
Research and Sanctuaries Act of 1972, a&
amended.

(d) Inspection expenses, The axpenses
incurred in connection with the inspec-
tlon of permitted activity In waters of
the United States normally will he pajd
by the Federal Government in accordance
with the provisions of section 6 of the
River and Harbor Act of 3 March 1805
(33 U.8.C. 417) unless dally supbervision
or other unusual expenses are Involved.
In stich unusual cases, and after approyal
oy the Division Engineer. the permittee
will be required to bear the exbense of
inspections in acecordance with the con-
ditlons of his permit; however, the per-
mittee will not be required or permitted
to pay the United States inspector either
directly or through the Tistriet Engineer,
The ingpector will be paid on regular pay-
rolls or service vouchers. The District
Engineer will collect the cost from the
permittee in gccordance with the fol-
lowing: :

(1} A% the end of each month the
amount chargeable for the cost of in.
spection pertaining to the permit will be
coliected from the permittee and wil] be
taken up on the statement of aceount.
ability and deposited In a designated
depository to the credit of the Treasurer
of the United States, on eccount of re~
limbursement of.the appropriation from
which the expenses of the Inspaction were
pald. ’

(2} If the District Engineer considers
sich a procedure hecessary to insure the
United States agalnst loss through pos«
sible fajlure of the permittee to supply
the necessary funds in aceordance with
subparagraph (1}, ahove, he may require
the permitiee to keep on deposit with
the Distrlet Engineer at all times an
amount equal to the estimated cost of
Inspection and supervision for the en-
sulng month, such deposit preferably
being in the form of a certified check,
Dayable to the order of Tressurer of the
United BStates, Certified checks )
deposited will be carrled in a special
deposit account (guaranty for inspection
expenses) and upon completion of the
work under the permit the funds wiil he
returned to the permittee provided he haa
pald the sctual cost of inspection.
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(3) On completion of work under s
. permit, and the payment of expenses by
the permitiee without profest. the ac-
count will be clased, and outstanding
deposits returned to the permittee. It the
account s protesied by the permittes, it
will be referred to the Division Engineer
for approval before 1t & closed and before
any deposits are returned o the permit-
tee.

(e} Bonds. If the permitted activity in.
cludes restoration of the waterway to Its
ariginal condition, or If the !=suing official
has reason to consider that the permit-
tee might be preventad from completing
work which is necessary to protect the
pubile interest in the waterway, he may
require the permitiee to post 8 bond of
sufliclent amount to Indemnify the gov-
ernment against any loss as a result of
corrective action it might take.

£ 325,10 Dublicity.

The Distriet Engineer will establish
and maintain & program to assure that
potential applicants for permits are in-
formed of the requiretnents of this regu-
lation and of the steps required to ob-
tain permiis for activities In navigable
waters or ocean wsaters. Whenever the
District Engineer becomes aware of plans
being developad by either private or pub-
lic entities who might require permits
in order to implement the plans, he will
advise the potential applicant in writing
of the statutory requirements and the
provisionis of this regulation. Similarly
when the Distriet Engineer 1s aware of
changes in Corps of Engineers resulatory
Jurisdietion, he will issye appropriate
public notices.

§ 32511 Reports.

The report of a District Engineer on an
application for a permit requiring action
Ly the Divislon Engineer or by the Chief
of Engineers will be In a letter I orm with
the application and all pertinent com-
ments, recards, photographs, maps, and
studles including the final Environmen-
tal Impact Statement If prepared, as in-
tiosures. The iInclosures for all eases re-
ferred to the Chiet of Engineers will he
in duplicate. If an RIS has been pre-
mared, the rcport shall not be forwarded
until expiration of the 30-day comment
perind following filing of the final FIS
and shall address any commentis re-
celved on the final EIS. The following
ltems will be included or discussed in the
Teport:

{a) Name of applicant.

(k) Localion, character and purpose
of proposed activity, including n descrip-
ton of any wetlands involved.

() Applicable statutory authorities
and administrative determinstions con-
Terring Corps of Engineers regulatory
jurlsdiction.

(d) Other Federal, Stale, and local au-
thorizatiens obtalned or required end
pending,

{e) Date of puble notice and publie
hearings, if held, and summary of oh-
Jectlons offered with camments of the
District Enginecr thereon. The comments
should explain the chiections and not
merely refer to inclosed letters.,
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(f) Views of State and local authori-
tles,

(K} Views of District Englneer con-
cerning probabie effect of the proposed
wark on:

; (1) Navigatlion, present and prospec-
ive,

(2} Harbor lines, If establlished.

(3) Flood heights, drift and fleod dam-
age protection,

(4) Beach erosion or accretion.

(5} Fish and Wildlife,

(6) Waler Quality.

{1 Aesthetics,

{8 Historie values.

(9) Recreatlon,

(103 Economy.

{11} Water supply.

(12} Energy necds,

{13} Land use classificalion and coast-
al zone management plans,

(h} Other pertinent remarks, such as:

(1) Extent of public and private need.

(2) Appropriate alternatives.

(3) Extent and permanence of benefl-
cial and/or detrimental effects.

(4} Probable impact in relation to cu-
mulative effects created by other activi-
ties.

(i) A copy of the environmental as-
sessment or the Environmental Impact
Statement., J¥ an EIS is prepared, a
summary of comments received on the
final EIS together with the District En-
gineer's response to those comments,

{j} A discussion of conformity with
the guidelines published for the dis-
charge of dredped or fiill material tn
waters of the United States (40 CFR Part
230) or the dumping of dredged material
in geean waters {40 CFR Parts 220 to
229), as applicable.

(k) Conclusions.

(1) Recommendalions including any
proposed speclal conditions.
AFFENTIZ A—PERMIT FoRM
Applicatlon No. ________________ . ____
Name of Applicent

Efective Date . . . ____ .. ____.__
Explration Datse (If ppplicable) __. . _______

DEFARTMENT OF THE ARNMY
Permit

Reterring to wrlilen request dated oo oo oo
for a permit to;

{ ) Perform work In or afecting navie
pable waters of the Tnited States, upon the
recommendation of the Chief of Englneers,
pursuant to Bection 10 ©of the Rivers wnd
Harbors Act of March 8, 1899 (33 U.S.C.
#03}5

() Discharge dredged or il materisl iR~
to waters of the United Ststes upon the is-
suence of g perralt from the Secretary of
the Army acting through the Chist of En-
glneers pursuant to Section 404 of the Fed-
eral Water Pollutlon Control Act (88 Stat.
816, Pub, L. 92-500);

{ ) Transport dredged materisl for the
purpese of dumping it Into ncean waters upon
the lssuance of & permit from the Secretary
of the Army acting through the Chief of Bn-
gineers pursuant to Sectlon 103 of the Merins
rotection, Reseatrch and Senctuarles Act of
1072 (86 Stat. 1063; Pub. L. D2-632}1 __oeeues

(Hero insert the full name and address of tha
permittee.)

1s hereby authorized by the Secrelary of the
Army: t©

(Hers describe the proposed structure or ac-
tivity, and its intended uee. In the cege of an
applicetion for a fil permit, describe the
Efructures, 1f eny proposcd to be erected
on the Bl In Lthe ecase of an applicstion for
the discharge of dredged or 81 material into
waters of the United States or the transporta-
tion for discharge in ocean waters of drodyged
materlal, describe the type and quantity of
wnaterial to be discharged ;

{Hers to be named the ocean, river, harbor,
or waterway cuncerned.)

locality—preferably s tawn or clty—and the
distance In miles and tenths from some
definite point lu the seme, stating whether
ahove or below or plving direction by pelnts
of tompass. }

in accordance with the plansg end drawinge
attached hereto which are tncorpoerested In
and mnde n part of this perm!t {on drawlngs;
glve file number or other deflnite ddentifica-
tion marks). Subject to the following condi-
tions:

I. General conditions: (s) Thet &ll activl-
ties identified and authorized herein sheil he
consigtent with the terms and condillons of
this permit: and that any activities noi
specificelly identified and eulhorized herein
shall constitute a viclatlon of the terms and
conditions of this permit which may result
in the modification, suspension or revacaticn
of thls permit, tn whole or in part, as set
forth more epecifically In General Gondi-
tione ] or k hereto, and in the institution
of such legal proceedinge a8 the United States
Government may consider appropriate,
whether or not this permit has been prevl-
ously modified, suspended or revoked In
whote or in part.

(b) That all actlvities authorlzed herein
ghall, If they involve, durlng Lhelr eonstruc-
tion or operation, &Ny discharge of poll utants
ioto waters of the Unlted States or ocean
weiers, be at all times consistent with ap-
plicable waler quality standards, effuvent
lmlistions end standards of performance,
prohipittons, pretreatment stendards mnd
management practices establiched pursuant
to ths Federal Weter FPollution Control Act
of 1972 {Pub. L. PI1-500; B3 Stat. 816}, the
Marine Protection, Research snd Banctuaries
Act of 1972 (Pub. L. B2-532, 86 Stat. 1052),
or pursuani to applicahle State and locsl
law. .

{c) That when the actlvity suthorized
herein involves B discharge during 1ta con-
Btruction or operation, of any pollutant (in-
cluding dradged or fill matertal), Into weters
of the United Btatea, the authortecd activity
Ehall, If applicabls water guality stenderds
are revied or modified durlng the term of
thie permit, be modified, 1t nDecessary, to
conform with such revised or modified water
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quality standards within 8 months of the
effective date ol any revision or modification
of water gquality standards, or a8 directed by
an implementetion plan coctalned in such
revisad or modiflad standards, or within such
longer peried af tlma ax the IMatrict En-
gioeer, in copsulistlon with the Reglonsl
Adminlstrator of the Envirohmental FPro-
Levtion Agency, may determine to be reason-
sblv under the circumatances,

Ly Thet the diecharga wil? not destroy a
thrralwned ur endaigered species g [lentilag
undier the Kndangered Hpeoecisn Act, or eh-
denger Lhe eritieal linbitat ol sich specles.

4] Thal the permilive ayrees to muke
every reafonpbls effort to prosecute the con-
struetion or operation of the work suthorized
hereln in a manner §0 &8 to minlmize any
ndverse Ltnpact on fish, wlldlife, and natural
enviroumentnal values.

(1) That the permitter agrees that 1t will
Prosécute the construction or work euthor-
ized herein in a manner sc 88 to minimize
any degradation of water guality,

{g) That the permittee shall permit the
District Englneer or his authorizea repre-
1eotaiive (5) or designee(s) to make periodic
Inspeciiona at- #ny time deemed nercessary
in order to assure that the actlvity belng per-
formed under authorlty of this permit is in
sccordance with the terina and conditions
prescribed hereip,

(k) That the permittes shiall melntaln the
structurs or work suthoerized herein in good
condltion and in wecordance with ths plana
and drawings attached horeto.

(1) That this perm!t doas not convey any
property rights, elther in real estate or ma-
terinl, or any excluslva privileges; and that
1 does not authorize nny tnjury to property
or invasion of rights or any Infringenient of
Federal, State, or local laws or reguiations
nor doss 1t obviate the requlrement to ob-
taln State or lcoml essent required by law
for the activity nuthorized herein.

(1) That this permit may be summarlly
Fuspended, in whole or in part, upon a find-
ing b¥ the Dlstrict Enginser that lrumedlate
Suspension of the activity authorized herein
would be in the peneral public interest. Such
Buspersion shall be effsctive upon recelpt by
the permlttes of a written notice theres
which shall indicats {1) Lhe extent of the
suspension, (2) the reasons for this setion,
end (8) sny corrective or preventative meas.
ures to be taken by the permittee which ere
deamatl necessary by the District Engineer
o abate lmmigent hazerds to the general
publie interest, The permittes sholl take fro.
mediate action to comply with the provisions
of thia notice. Within ten days following re-
celpt of this notioe of suspenston, tha per-
mittee may request s hearing tn order to
present information rejevant to a declsion gs
$0 whether his permit should be reinstated,
modlfied or rovoksd. If & hearing Is re-
quested, it shall be conducted pursuant to
procedurea preseribed by the Chlef of Engl-
neers. After cornpletion of the hearlng, or
within s ressonabie time after tssuance of
the suspension notice to the permities if
ne hearing la reguested, the permit wil)
elther be reinstated, modified or revoked.

(k) Theat thls parm!t may be elther mod!-
fed, ruspended or revoked in whole gp in
part if the Secretary of the Armiy or hin au-
thorlzed representative determines that there
hea been & viclatlon of any of the terma or
conditions of this permit or that such ae-
$ion wour otherwise be in the publie inter-
esf, Any such mod!fication, suspension, or
revocation almll becoms effective 50 days pf-
tor recelpt by the pormittes af written notlos
of smuch mctlon which shall specify the facts
or sandugt warrAnting same unless (1} with-
in tha 30-day pericd the hermittes 1s abls
o satiafactorily demonstrats that {s) the
allsged violation of the terms and the con-
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ditlons of thls permit did not, In fact, occur
or (b} the alleged violatlon was accidental,
and the permlitee has heen opersiing in
compliance with the terms snd condatttors of
Lhe permit snd W wbie to provids satistec-
tory assurences that future operations shall
be 1n full complistice with the terma and
conditions of this perm!t; or (2) within the
aforesald 30-day period, the permittes re-
questa that a public hearing be held to pre-
sent oral end written svidencs concsrning
ihe propnasd  modifigaiien, supsisien ap
ravoantion. The sonduot of this heating and
the procodurens for meking o Anal deeimon
sither to mudify, sunpend or revolts thim
permit in whols or in part shal] be parsvant
to procedures prescribed by the Chief of
Engineers.

{1} That to issvlug this permit, the Gov-
ernment has relicd on the informetion amd
dats which the permittee hae provided in

" connection with his permit sappilcation. If,

subsequent (0 the issupnce of th!s permit,
such Informetion and data prove to be felse,
inconplete or inaccurate, thin permit ma7
ke mpdified, suspended or revoked, in whole,
or in part, and/or the Gkrvernment may, in
addltion, institute appropriste legnl proceed-
ings,

(m} That any modification, suspension, or
revocRtlon of thie permit shall not be the
basls for oy clatm for damages against the
United States,

{n) That the permliftce ghall notlly the
Distriet Englneer al what ttme the aotivity
BEuthorized herein wlll be commenoed, ms
far In advence of the time of colnmEencement
83 the District Engineer may specify, and of
ANy suspension of work, Y fof & perled of
more than one week, resumption of work
and 1t completion,

(o) That if the retivity puthorived hereln,
1s not started on or before ... _____ day of
——mma——— + 18-—, {one year from ithe date of
lssuance of this permit unlesa otherwise ape=
cified) and s not completed on or befors

dayof ._______ _ . 18—, (three
yYears form the date of 1ssuance of this per-
mit unless otherwise speclified) this per-
mit, if not previously ravoked or specificaliy
extended, shahn automatically cxpire,

(P) That this permlt does not guthorize
or spprove the constructlen of particular
structures, the suthorlzatlon or approval of
which mey require authorization by the Con-
gress orf other agencies of the Federal Govy-
ernment. -

{9) That if and when the permittes de-
5ires {0 sbandon the actlvity authorieed
hersin, unless much abanduonment In part of B
transler procedurs by which tha pPermitiee In
transferring hin Interesta hersin 3 & third
party pursuant ito GGeneral Conditlon =
hereof, ha must restore the aren to A condi-
tion eatisfactory to the Distriet Enginesr.

(r) That if the recording of this ptrmit
lg poetbie under applicatle Btate or loca!
iaw, the permittes shall teke such action
a8 may bLe necessary to record this permlit
with the Register of Deeds or other appro-
priate officlal charged with tha responeibtitty
for maintainitg records of title to and Inter-
esta In real property,

(8) That thers shall be no untersonzble
Inter{erencs with navigation by the existence
vr use of the activity suthorized herein,

{t) Thet this permit MAY OoE B trang-
ferred to & thirg party without prior written
notliee to the Distriet Engineer, elther by the
transferee's . written Bfreement to comply
with all terms and condltions of this permit
or by the transferee subscriblng to this per-
mit in the space provided below and thereby
BETGRLNE YO comply with all terma nnd condi-
tons of thia permit. In additlon, If ths per-
mistes transfors the Lloteresia authorimed
hersin by conveyance of rewlty, the deed ghall
reference this permit and the terms sbd
conditions specified hereln wnd this permit

37157

shall be recoried along with the deed with
the Reglster of Deady or other approprinte
offiodad,

II Bpecial Gonditions: Hewe list cobditions
relating spacifically to the proposed structure
or work euthirised by this permii. The tol-
lowlng Special Candltioas will be applicable
when appropriate:

N
Sirurinres In or Afecting Nevigable Waters
of tha Unibed Biates

{n} That thiv parmudt doss not suthoriee
Wie lnlmTareios with any oxisting o pro-
puscd fedurel projoct and that the parmittes
shall nod be entitdsd to sompensation for
demuge or lnfury to the siructures of work
anthorized hersin which mey he taiged by
or result from exlsting or tuture operatlonx
undertaken by ihe United States in the pub-
lic Interast,

{b) That no attempt shall be made hy the
permitiee to prevent the full and free uve by
the pullic of all navigahle waters ot or ad-
Jacent to the activity puthorized by this per-
malt.

(e} Thet {f the display of lights and signals
on wny structure or wark suthorlzed barein
18 not otherwiss provided for by law, such
Uehis and signals a& muy be predcribed by
Lhe Unlted Stetes Coast Cluard shall be in-
stalled and meintained by and gt the ex-
pense of the permittes,

(1) That the permittes, upcu recelpt of n
notlce of revocetlon of this permit or upon
its expiretion before completion of the su-
thorized stracture or work, Ehall, without ax-
pense to the Unlted States and in such Hme
and manner as the Secretary of the Army or
his puthorized representative may direct, re-
store the walerwsy to 1ts farmer ponditions,
1f the permittee fafls to comply with the
direction of the Secretary of the Army or his
authorized representative, the Secretary or
his designee may restore the waterway to its
former condition, by contract or otherwise,
and rccover the cost thereo! from ths pel-
mittce.

(e} Structures for Smdll Boats: That per-
mittee bereby recoprizen the Possibllity that
the structure permiticd heretn mty be cub-
Ject to damage by wave wash from paasthg
vesseld. The Issuance of this permit doce not
relieve the permittes from taking all proper
Btéps 1o Insure the Integrity of the structure
permitted hereln and the safety of boata
moored thereto from demage W wave wash

-and the permittes shall net hold the United

States llable Tor any such dermage.
Moiniencnoe Dredging

{i} That when the work authortzed herein
includes periodic maintensnce dredging, it
may be perfarmed under this permit for ——-—
Feals from the date of ssuence of this permit
{ten yeare unless otherwise Indicated):

(2} That the permittes will advise the Dris-
trict Engineer in writing at lesst twe weeka
befure he Intends to undertake ATy maln-
tenanice dredeing.

Discharges of Dredged or Fill Material Into
Watcrs of the United Statey

(a} That the discherge wil be carried cut
In conformity with the goult and obisctives
of the EPA Ghuidelines estab]ished pursuant
Lo Bection 404(b) of the FWPCA and pub-
lishad in 4¢ CFR 250;

{b) That tlre discharge will conslat of malt-
eble matarial free from topic pollutants in
other thah treoe fguantities:

(¢} That the fli created by the
will bs properly rysintathed to prevent aro-
slon stid other hon-point sources of proli -
Hen; pnd

{d} That the discharge will act ooour 1n s
component of the Netionel YWRd and Bosnla
Rivor System of in a component of o Btate
wid and acenie river system,

FEDERAL REGISTER, YOL 42, NO. 138—TUESDAY, JULY 19, 1977



31153

Dumping of Dredged Material Into
Ocean Waters

{a) That the dumping will be carried out
In contormity with the gosls, objectives, and
requirements of the EPA criteria established
pursuant o Sectlion 102 of the Murins Pro-
tectinm, Research and Sanctupries Act of
1672, published In 40 CFR 220 228,

(b) That the permittee shall place & copy
of this permit in & conspleuons place in the
vessel 1o be used for the transportation andy
or dqumping of the dredged matertal ns nu-
thorized herein. )

This permit shall become effective on the
cate of the District Engineer's signature.

Fermlttee hereby accepis mnd ngrees to
comply with the terms and conditions of
11y permit,

{Dmte)
By anthority of the Secretary of the Army:

{Date)
Transferee hereby npgrees to comply with
the terms and conditions of this permit,

APPENDIX B—AEMORANDUM OF TUNUERSTAND-
NG BETWEHUN THE SECRETARY UF THE IMNTE-
RIGR AMNU THE SECRETARY OF THE ARMY

In recognitlun of the responsibllities of
the Secrelory of the Army under sections 10
and 13 of the Act of March 3, 1899 {33 U.8.C.
403 and 407). relating Lo the control of dredg-
ing, filling, angd excavailon in the havigable
waters of the Unlted Staies, ahd the con-
trot of refuse in such waters, and the Intor-
relationshlp of those responsibllitles wlth

e responceiniiities of the Secretary of the
Interier under the TFederal Willer Pollution
Contiol Agt, as amended (33 U500 4885 et
sgeq.]l, the Fish and Wildlife Coordination
Ach, as amended (IR IT.5 1. 661-506¢), and
the Fish and Wildlife Act uf 1956, as amended
(16 U.5.0. T4ia et seq.y, relating to the cone
wol mnd preveniton of water pollution in
such waters and the conservation of the Na-
tion's natural resources and related rnviron-
ment, Including 3k and wildlife nnd recre-
ational values therein; in recogntilon of our
Jolnt responsibilities under FExeoutive Order
Mo, 11288 to improve weler quality through
the prevention, control, nnd abatement of
water pollutlon from Federal and tederally
Hoensed activitles; and in recopnition of
ather provisiong of law and policy, we, the
two Serrefaries, adopt the foliowing policies
and prucedurcs:

FOLICIES

1. It is the policy of the two SHecretaries
that bthere shall be full ecordination and
raoperation between thelr respective Diepart-
ments on the above responstbillties at all ore
ranizatlonal levels, and 1i 13 thelr view that
meximum efforts in the discharge of those
responeibilities, lneludlng the resclution of
differlng views, rmust be undertaken ot the
earllest praciieable time and at the field or-
ganizational unit mest girectly concerned.
Accordingly, District Englneers of the U.S.
Army Corps of Englneers shall roordinate
with the Regionsl Directors of the Beerctary
nof the Interlor on fish and wildlife, recrea~
tion, akd pollution prablems assoclated with
dredging, filllng, and excevation operations
ta be conducted under permits lesued under
the 1858 Act In the navigable wnters of the
United States, and they shalt svall them-
selves of the technical advier and assistahce
which such Direciors may provide.
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2. The Secretary of the Army will geek the
wdvice and counsel of the Secretary of tha
Interier on difficull cases. If the Secretary
ol the Interior advises that proposed opera-
ttons will unressonably lmpalr natursl re-
sources or the related environment, including
the fixh and wildlifs and recreatlonal values
thereaf, or will reduce the gquality of such
waters in violatlon of applicable water gqual-
1ty standards, the Secrctary of the Army
in scting on the request for & permit will
carefully evaluste the advantages and bene-
flts of the operatlons in relation to the re-
sultant loss or damage, including all data
presented by the Secretary of the Interlor,
and will elther deny the perinit or inelude
such conditions in the permit a5 he deter-
mines to be tn the public intorest, including
proviglons that will assore compliance with
water quallty standards establishied in ac-
eordance with faw.

FROCEDURES FOR CARRYING OUT THESE POLICIES

-1. Upon recelpt of an application for a
permit for dredging, filling, excavation, or
cther related work in navigable waters of (e
United States, the District Engineers shall
send notices to all interested parties, lnelud-
ing the appropriate Regional Directors of the
Feder:] Water Pellutlon Control Administra-
tinn, the Tnited States Flsh and Widlife
Service, and the Natlonal Park Service of the
Department of the Inicrior, and the appro-
priate State conservation, resources, and
water pollution apencles,

2. Such Regioual Directors of the Zecretary
of the Interlor shall immediately make such
studies and Investigations as they deem nec-
essary or dresirable, consult with Lhe appro-
printe State agencies, and advise the Distriet
Engineers whether the wark proposed by the
permit applicant, including the depostt of
iny materlal tn oF near the navigable waters
oI the United Stabes, will reduce the quallty
of such waters in viotatlon of applicabrle
water quality standards or uareasonally lm-
pair natural resources or the related environ-
ment.

3. The District Engineer will hold public
hearings on permit applications wheonever
resptiie to B publle notice iudientes that
hearings arve destrable to allonl wll Interested
narties full opportunity Lo be heard on ob-
jeotlons ralsed, ’

4. The Distriet Englneer, in declding
wnether & permil should be issued, shall
welgh all relevant factors In reaching his de-
cision. In any case whare Directors of Lthe
Secretary of the Interlor advite the Disirlet
Englneers that proposed work will Impalr
the waler guallty In viclatlon of npplicable
waler gqualtty standards or unrensonably im-
pair the natural resources or the related en-
vironment, he shall, within the limits of his
responsinility, encourage the applicant to
take steps that will resolve the objectlons to
‘he work. Falling in this respect, the Distrigt
Engineer shall forward the case for the rn-
sideration of the Chief of Engineers nnd the
appropriate Regional Director of the Secre-
tary of the Interlor shall sulinlt his views
and recommendations to hls agency's Wash-
ington Headgquarters.

5. The Chlef of Fnglneers shall refer te the
Under Becrelury of the Interlor all those
cases referred to him econtaining unresclved
substantive differences of vlews and he shall
Inelude hle analysis thereot, for the purpose
of obtalning the Department of Interior's
comments prior LW final determinanllon of the
lssues. -

§. In those ecases where Lhe Chief of En-
ginears and the Under Seeretary are unable
to resolye the rematning lssues, the cnres
will be referred to the Secretary of the Army
for decis{on in consuitation with the Sceore-
tary of the Interior.

T.Ifin the zourse of operations within tig
understanding, elther Secrctary Ands (i
termz in need of modiflenllon, he mae¥ notliy
the other of the nuture of the deslhiwerd
changes. In that event the Secretaries shal
within 80 days rniegotiate such amendment
a5 1g considered desirable or may agree upon
termination of this understanding at the erd
of the pericd,

Dakesd s Julv 13, 1967,

BTEwWART L. Uparry,
Secretary of the intevior,

Dinned: Julv 13, 1087,
SrarLEY ILESGH,
Secretary of the Army.

FART 326 —ENFORCEMENT

Fuarnposs.

Disecovery.

Investigation,

3264 Legal Actlon,

326.8 Drocessing After-the-fact Appllestions.

AUTUORITY ! 33 U.5.C, 401 et seq.; 33 USC,
1344; 33 US.C. 1413,

£ 326.1  Turpose.

This regulation prescribes the policy,
practice, and procedures to be followed
hy (e Corps of Engineers in conngelion
with activilies requirtng Department of
the Army permits that are performe:?
without prior authorization.

Sec.

3281
3182
3283

§320.2 Discovery of wnamlorived ace-
tvily in Progress

When the Distriet Engincer becomes
aware of any unauthorized activity which
Is still in progress, he shall immediately
issue a cease and desist order to al] per-
501t responsible for and/or involved in
the performaunce of the metivity., If ap-
propriate, the District Engineer may also
order interim protective measures to be
taken in order to protect the public in-
terest,

§326.3

The Distriet Engincer shall commence
an immediate investigation of all unau-
thorized aclivities brought to his atten-
tion to ascertain lhe facts surronnding
the activity. In making this investigation,
the District Engineer shall solicit the
views of (he Regional Administralor of
fhe Envirenmental Protection Agency,
the Regional Director uf the U.S. Fish
and Wildlife Service, and the Reglonal
Director of the Natlonal Marine Fisheries
Service, and other appropriate Federal,
State, and local agencies. He shall alzo
reqliest the persons involved in the un~

Tuvesizzution.

“authorized activity to provide appropri-

ate information on the actlvity to assist
him in his eveluation and in recom-
mending the course of action o be tuken,
The District Engineer shall evaloate the
Informatlon and views developed during
this investization In conjunction with
the appropriate factors and criteria that
pertaln to the particular unanthorized
activity as cited in 33 CFR Parts 320, 321,
322, 323, and 324, anhd the guldance con-
tained in § 326.4, below. Following thia
evaluation, the District Engineer shall
formulate recommendations as to the ab-
propriate administrative and/or legal ac-
tion to be taken.
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§126.4 Legal action.

‘s District Englneers shall be qudded
by the following .pollcles in determining
whether an unnuthorized aclivity re-
qQuires appropriate legal action:

(1} Criminal action. Criminal actlon
1s consldered appropriate when the facts
swrounding aa ubauthorized activity re-
venl the necessity for punitive action
snd/or when delerrence of future ynay-
thorized activitles In the aren is consid-
ered cseentlal to the esiablishment op
maintenance of a viahle permit program.

(2) Cipil action. Clvil actlon is con-
sidered approprirte when the prelimi-
" nary evalugtlon of the unaulhorized e~
Uvity reveals that (i) restorsilon is in
the publle interest and attempts to se-
cure voluntary restoratlon have failed,
or (i) the unautharized aclivity iz in
ihe public interest but must be altered
or modified by judicial arder because gt~
tempts to zecure voluntary compliance
Liave falled, or (D) & civil renaity under
Bectlolr 308 of the FWPOA is warranted.

(b) Preparation of case. If the District
Engineer determines that legal action is
approprinte, he shall prepare a litiga-
tlon report which shall contain an annly-
sis of the dota gnd Infarmation obtafned
during his investigation and a recom-
mendation of eppropriate civil and crim-
inal action, In those cases where the
analysis of the facls developed during
his lnvestigaticn (when made in con-
junctlon with the appropriate factors
and eriteria specified In 33 CFR Parts
320, 321, 322, 323, and 324) lesads fo the
preliininary conclusion that removal of
the unwuthorized activity s in the puklic
interest, the District Englneer shall alsn
recommend restoratien of the areza to ity
urigingl or compurable condition,

fer Referral to local U.S. Attorney. Ex-
cept as provided in subsection (d3}, Iis-
rlet Engineers are authorized Lo refer
the following cmseg directly to the local
U.S. Attorney.

(1} Al unguthorimed siructures or
work In or affecting navigable waters of
the United Stetes that fall exclustvely
within the purview of Sectlon 10 of the
Rlver and Harbor Act of 1899 (6ee 33
CFR Part 322) for which a crimina] fine
or penalty under Section 12 of that Act
(33 UBC 408) iz considered approprigte.

(2) All civil actlons involvirg small
unauthortzed structures, such ag piers,
which the District Engineer determines
are (). oot Io the public interest and
therefore must be removed, or (1} are in
the public interest but must be altered or
modified by judicial order, because
attempts o gecure voluntary compliance
have falled.

{3 All violatlons of Bection 301 of the
Federal Water Pollutlon Control Act
Amendments of 1872 ¢33 USC 1311) in-
volving 'the unauthorized discharge ot
dredged or Al material Into the waters
of the Tinited Stmtes where the District
Engineer determines, with the coneyr-
Tents of the Replonal Administrator.
that civil and/or eriminal action pursu-

ant to Sectlon 308 of the FWPCA is-

approprinte.
(4) All crses for which & temporary re-
slralning order end/or preliminary in-
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juncllon is appropriate following non-
compliance with a cease and deslst order.

Intformation coples of ali letters of re-
ferral shall be forwarded to the Chief of
Engineers, ATTN: DAEN-CCE, and tha
Chiel Pollutlon Control Section. Land
and Natural Resources Division, Depart-
ment of Justiee, Washiugton, D.C, 20530,

(d) Referral to Office, Chief of
Engineers, District Engineers shall pre-
pare and forward s litigation report to
the OfMice, Chief of Enginesrs, ATTN:
DAEN-CCE, for all other cases not iden-
tified in subsection () In which civil
and/or critminal action is consldered ap-
propriate, including:

(1) Alleases involving sipnificant quea-
tions of law or fact;

(2y All cases involving discharges of
dredged or fil] material into waters of
the United Stetes that are not inter-
state waters or navigabls waters of
the United States, or part of & surface
tributary system to these waters:

(3} AJl cases involving recormmenda-
tions for substantial or complete restora-
tion:

{4y All eases involving violations of
Section 9 of the River and HMarbor Act
of 1599 and i )

{3) All cases involving wolations of
the Marine Protection, Research and
Sanctuaries Act of 1972,

‘e) If the Digirict Engineer refers g
case to the local U.S, Atterney or if
criminal and/or civll ectlon Is stituted
against the responsible person Tor any
unauthorized activity, the District Fn-
gineer shall not accept for processing
any application for a Depgriment of
the Army permit until Ainal disposition
of the referral action and/or all judiclal
proceedings. ineluding the payment of
all preseribed penalfies and fincs and/or
completion of zll work ordered by the
court, Thereafter, the Distriet Enginger
may aceept an application for a permit.
provided, that with respect to any fudi-
cial order requiring partial or total res-
toration of an area, the District Engl-
neer, t{ so orderad by the court, shell
supervise this restoration effort and may
allow the responsible persons to apply
for & permit for only that portien of
the unauthorized activity for which res-
toration has not been so ordered.

§326.5 Processing after-the-fact appli-
cations.

In those cases in which the District
Engineer determines thet the unei-
thorized activity does not warrant legal
action, the following procedures shall ba
followed,

(a) Processing and evaluation of ap-
plications for after-the-foot authoriza-
tions Ior activities undertaken without
the required Department of the Army
permits will In all other respeets follow
the standard policies and procedures of
33 CTR Parts 320-325. Thus, anthorizs-
tion may =t he denjed In aseordance
with the policies and procedures of those
Tegulations,

(b) Where alter-the-faci authorizg-
tion in seeordance with this paragraph
1s determined to be In the miblie Interest,
the standard permit form for the activ-
Ity will be used, omitting inappropriate
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conditlons, and including wlwebevar spe-
cial conditions the District Engineer may
deem appropriate to aritipate or prevent

" undestrable effects which may have oe-

curred or might aceur.

(¢) Where attec-the-fact authorizs-
tlon {s not determined to be in the gublic
interest, the natiftcation of the denmi of
the permit will presecribe any corrective
actions to be taken th eonnection with
the work already accomplished, inehid-
Ing restoration of those areps subiact to
denial, and establish a reasonehie period
of fime for the sppticant to aomplete
such actions, The Digtrict Engineer, after
denial of the pormi, will agnin consider
whether civ8 and/or erimina! ection s
approuriate in aecordance with § 334.4.

(Y If the applicant deciines to xecent
the propoesed permit conditions, or fails
to take correctite acton preseribed In
the notification of denizl, or it the Dés-
irict Engineer determines, gftar denying
the permit application, thet legul action
Is appropriate, the matter will be re-
ferred to the Chtef of Engineers, ATTN:
DATN-CCK, with recommendations for
eppropriate action, -

PART 327—PUBLIC HEARINGS

Sec,
3271 Purpase,
3a7.2 Applicability.
3278 Deflnitions.
3274  -QGeneml policies,
327.%  Presifing otficer.
327.¢  Legal adviser,
827.7 Representetion.
3278  Conduct of bearings.
327.%  Fling of transeript of the public
hearing.
32710 Powers of the presiding oficer,
FETI11 Public notiee.
AUTHORITY: 33 US.C. 1344 33 U.S0C 1413.
§327.1 Purpose

This regulation preseribes the policy,
praciice and procedures to be followed
by the U.8. Army Corps of Engineers in
the conduet of public henrings conducted
in the eveluation of a proposed Depari-
ment of the Army permit action or Fed-
eral profect me defined in & 327.3 below
Including those hetd pursuant to SBection
404 of the Federal Water Pollution Con-
trol Aet (FWPCA) (23 U.5.C. 1344} and
Bectlon 108 of the Martme Protection,
Research and Sanctuaries Aot (MPRSA),
as amended (33 T.B.C, 1413),

§327.2 Applicability.

This regulation i applicable to all
Divisions and Districts responeible for
the conduct of public hearings. -

§327.3 Definitions,

{(a) Public hearing mesns a. public pro-
ceeding conducted for the purpose of ac-
quiring information or evidencs which
will be considered in evaluating a pro-
poved Department of tha Ay permit
action, or Federal pragect, and which af-
fords to the pubbc the oppartuntty to
rresent their views, opintona, and nfor-
mation om stich permit actions or Federn!
projects. S

(b} Perdnit action, xs used hepein,
means the review of an application for

permit pursuant to Section 10 of the

REGISTER, ¥OL 47, NO. YIE-—TUESDAY, HULY 19, 1877



27160

. River and Harbor Act of 1355 (33 U.sC.
4031, Section 404 of the FWPCA (53
U.3.C. 13443, the OQuter Continental
Shelf Act (43 U.S.C. 1333(f)), and Sec-
tion 103 of the MPRSA of 1972, as
amended (23 U.S.0. 14133, or the modi-
fication or revocation of any Dwparts-
iment of the Army permit. (See 33 CFR
325.7)

fe) Federal project means g Corps of -

Engineers project {work or activity of
any nature for any purpose which is to
be performed by the Chief of Engineers
bursuant to Congressional authoriza-
tions) fnvolving the discharge of dredged
or Hil material intoe waters of the United
States or the transportation of dredged
material for the pyurpose of dumping it

in oecean waters subjcct to Section 404 of -

the FWPCA (33 U.8.0. 1344, or Section
163 of the MPRBA, as amended (33
U.S.C 1412; ang 33 CFR 209.145. ('This
regulation supersedes gll references to
vublic meetings in 33 CFR 209.145.)

§327.¢  Ceneral policies,

fa) A public hearing will be leld in
conhection with the consideration of a
Dupartment of the Army permit applica-
tion under Section 404 of the TWEPCA or
Section 103 of the MPRBA, or a Federal
project whenever a public hearing will
assist in making a derision on such per-
mit application or Federal project. In ud-
dition. a public hearing may be held when
it 1= proposed to modify or revoke a per-
mit, {See 33 CFR 325.7.)
to) TUnless the publie notice specifes
that a public Liearing will be held, any
_person may reouest, In writing, within
the comment period specified 1n the rub-
lic notice on a Departnient of the Army
permit application under Scclion 404 of

he FWPCA  or Section 103 of the
MPRSA oy on a ¥ederal project, that a
public hiearing be held to consider the
material mullers in fssue in the permit
application or Federal project. Upcn
receipt of any such request, stating with
particularity the reasons for holding a
public  heuring, the District Engineer
shall promptly set u time and place for
the public hearing, and give due notice
thereol, as prescribed in § 327.11 below.
Requests for a publie hearing under this
paragraph shall be granted, unless the
District Engineer deotermines that the
issues raised are insubstantial or there
{s otherwise no valid Interest to be served
by a hearing. The District Engineer wiil
muke sueh a determination in writihe,
and communicate his reasons therefor ta
all requesting parties.

(¢} In cases involving the evalualion
of 3 Department of the Army permit ap-
plication only under Section 16 of the
River and Harbor Act of 1899 (33 us.c,
403), public hearings will be held upon
written requcst whenever the District
Engineer determines that there is suffj-
cient public interest to warrant such
action. Among the instances warranting
public hearings are general public oppo-
sition to a proposed work, Congressional
Tuquests or requests from responsible
locel muthorities, or controversial cAses
Invelving  stenificant environmental
{esnes,
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fd) In case of doubt, a public hearing
shall be held. HGQDA hes the discretion-
ary bower to require hearings in Ay case,
(e} In fixing the time angd place for a
hearing. due regard shall be had Ior the

cohvenience and necessity of the inter.’

tsted publie,
§ 3275 Presiding officer.

‘a) The District Engineer, in whase
District a matter arises, shall normally
serve a5 the Presiding Officer. When the
District Engineer is unable to serve, he
may designate the Deputy District Engi-
neer as such Presiding Officer. In any
case, he may request the Division Engi-~
nesr to designate another Presiding Offi-
cer. In cases of unusuzl nterest, the
Chief of Engineers reserves the power to
appoint such person as he deems appro-
Priate to serve as the Presiding Officer.

) The Presiding Officer in each cage
shall estublisha hearing file. The hearing
{ile shall include a copy of A0¥ permit
anplication or permits and supnorting
data, any public notices issued in the
case, the request or requests for the hegr-
ing and any data or material submitted
in justification thereof, materials suh-
mitted in opposition to the propased ac-
tion, the hearing trauscript, and such
othier material s may be relevant or por-
tinent {o the subject matter of the hear-
Ing. The hearing file shall be available for
publie inspection with the exception of
material exempt Irom disclosure under
the Freedom of Information Act,

8 327.6 « Legal adviger.

In each public hearing, the Digtrirt
Counsel or his designce shall serve as
legal adviser ta the Presiding Officer in
ruling upon legal matters onc Issues that
may arise,

§ 327.7  Represenintion,

At the public hearing, Ay pETESH Mmay
appear on hiz own behalf, angd may he
vepresetited by counsel, or by other repre-
sentatives,

§327.8  Conduct of heurings.

(a) Hesarings shall be conducted by the
Presiding Officer in gn orderly but ex-
peditious manner. Any person shall be
permitted to submit oral or written stage-
ments concerning the subjeet matter nf
the hearing, to call witnesses who may
present oral statements, and to present
recommendations as to an Appropriate
declslon. Any person may present writ-
ten statements for the hearing file prior
to the time the hearing file is closed to
public subtnissions, and may present pro-
posed. findines and recommendations,
‘The Presiding Officer shall afford wartici=
pants an opportunity for rebuttal,

thl 'The Pres!ding Officer shall have
discretion to establish reasgnable Hmits
upon the time sllowed for statements of
witnesses, for arguments of parties or
their counsel ar representatives, and
upon the number of rebuttals.

{¢} Cross-examination of witnesses
shall not be permitted.

(d) All public hearings shall be re-
borted verbatim. Coples of the trap-
scripts of proceedings may be purchased

By any person [rom the Corps of Engi-
neers or the reporter of such hearing, A
cony will be avaflable Lor public inspee-
tion at the office of the appropriate Dis-
trict Engineer,

te} All written statemonts, charts,
tahulations, and similar data offered in
evidence at the hearing shall, subject to
exclusion by the Presiding Officer 1oy reg -
sans of redundancy, be received in evi-
dence and shall constitute a part of the
hearing file,

{f) At any hearing, the Presiding Of-
ficer shall make an opening statement,
outlining the purpose of the hearing and
brescribing the general procedures to be
followed, The Presiding Officer shall
afford participants an oppurtunity to re-
spond to his opening statement.

{g) The Presiding Officer shall allow a
perind of 10 days after the close of the
public hearing for submission of written
comments. After such time has expired,
unlesss such period is extended by the
Presiding Officer or the Chicef of Engi-
neers for good cause, the hearing Ale
=hall be clozed to additional public writ-
ten cornmenls,

fh) In appropriate cases, the District
Engineer may participate in joint public
hearines with other Federal or State
agencies, provided the ' procedures of
those hearings mect the requirements of
this regulation. In those cases in which
the ather Federal or State agency is re-
quired to allow cross-examination in its
public hearing, the District Enpineer may
5till participate in the joint public hear-
ing but shall not reguire cross cxamina-
timt s w part of his participation.

tiv The procedures in subparagraphs
‘dr. ) and {g) of this Section may be
walved by the Presiding Officer in 5V
bronprinte cases.

§327.9 Filing of teanseript of he puli.
lic hearing,

Where the Drestding ORicer is the -
tial actinn guthoerity, the Lranseript of
the publie hearing, together with all evi-
denee introduced at the poblie hearing,
shall be made a part of the adminisira-
tive recnrd of Lhe permit metion or Fed-
eral project. The indtial action wlithority
strall fully consider the matters discussed
at the public hearing in arriving at his
initial decisien or recommendution and
shall nddress, in his decision or recom-
mendation, ull substantial and valid is-
sues presented at the hearing, Where a
berson other than the initial action ai-
thority scrves as Presiding Officer, such
person shell forward the transeript of
the public hearing and all evidence re-
ceived in conmection therewith to the
initial action authority together with a
TEpart SWNmArizing the jssues covered
at the hearing. The report of the Presid-
ing Officer and the transcript of the pub-
lic hearing and evidence submitted there
shall in such cases be fully considered by
the initial action suthority in making his
decision or recommendation to higher
authority as to such permit action or
Federal project.

§327.10  Powers of the Presiding Officer,

Presiding Officers shall have the fol-
lowing powers:
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{a) To regulate the course of hearing
including the order of all sessions and
the scheduling thereof, after any Initial
session, and the recessing, reconvening,
and adjournment thereof; and

{h) To take any other action hecessary
or approprinle to the discharge of the
dutles vested in them, consistent with
the statutory or other anthority under
whith the Chief of Engineers functions.
and with the policies and directives ¢f the
Chief of Engineers and the Becretary of
the Army.

§ 327.11 Public notice.

(a) Public notice shall he given of any
publle hearing ta be held pursuant to
this regulation. Such notice shall provide
for a period of not less than 30 days fol-
lowing the date of public notice during
which time interested parties may pre-
pare themselves for the hearing, except
that, in cases of public necessity, =
shorter time may be sllowed. Notice shall
also be given to all Federal agencies af-
fected by the proposed action, and to
gtate and local agencles having an In-
terest in the subject matter of the hear-
ing, Motice shall be sent to all persons
requesting a hearing and shall be posted
in appropriate government huildings and
published in newspapers of general eir-
culation.

tb) The notice shall contain iime,
place, and nature of hearing; the legal
authority and jurisdiction under which
the hefring is held: and location of and
avatlabiity of the dralt Environmental
Impact Statement or Environmental
Assessment.

PART 328—HARBOR LINES

Sec.

328.1
338.3
228.3
328 4
428.5
3266

Durpose and Ecope.

‘Applicabllity.

References.

Definition.

The purpese of harbor lines,

Establizhment or maodificalion o
herbor lines, :

AuTHMORITY:! 33 T1.5.C. 401 et seq,

£ 328.1 Purpose and scope.

This regulation prascribes the policy,
practice and procedures concerning har-
bor Ines and any work in navigable wa-
ters of tne United States shoreward ol
such lines.

§328.2 Applicability.

This regulation 1s applicable to all
Corps of Engineers activities and in-
stallations having Civil Works respon-
sibilities.

§328.3 Hclcrenees.

(a} Section 11 of the River and Har-
bor Act of 1899 (33 11.5.C. 404},

{b) Section 10 of the River and Hsar-
bor Act of 1899 (33 U.B8.C. 403).

{¢) Public Law B1-190, the National
Environmental Policy Act of 1860,

£ 328.4 : Pefinition.,

The term “hatbor line(s) " is used here
in its generic sense. It includes types
of harbor Hnes freguently referred to
by other names, Including, for example,
plerhicad lines and bulkhead lines
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§ 328.5 The purpose of harbor lines.

i) Under previous pollcles, practices .

and procedures, riparian owners could
erect open plle situctures or underiake
golid £l construction shoreward of
established harbor lnes without obtain-
ing a permit under 33 U.B.C. 403. This
was a matter of great concern, particu-
larly in cases Invelving long established
harbor lines, since all factors sffecting
the publiz Interest may not have been
taken into account rt the tlme the Hnes
were established. Accordingly, under
previous policies, practices and proce-
dures there was the danger that work
shoreward of existing harbor lines could
be undertaken without appropriate con-
sideration having been glven to the im-
pact which such work may have on the
environment and without a judgment
having been made as to whether or not
the work was, on bhalance, in the public
interest.

{b) In prder to assure that the public
interest will ba considered and protected
in all instances, all existing and future
harbor lines were declared on 27 May
1970 (33 CFR 209.150) to be guidellnes
for deflning, with respect to the impect
on navigation interests alone, the off-
shore limits of open pile structures (pier-
head lines) or fllls (bulkhead lines). A
permit under 33 USC 403 s reguired In
each case for any work which is com-
menced shoreward of existing or future
harbor lines after 27 May 1970. Ap-
rlications for permits for work in navi-
gable waters of the United States shore-
ward of harbor lines shall be filed and
processed in accordance with the pro-
visions of 33 CFR Part 325. No permit
is required for work completed or com-
menced prior to 27 May 1970 In con-
formance with cxisting harbor line at-
thority.

§ 328.6 Establishment

of hachor lines.

or modifieutivn

Aprplications for the establishment of
new harbor lines or the modiflcation of
existing harbor lines will be processed
in a manner similar to applications for
permits for work in navigable waters of
the Tnited States. Public noticc con-
cerning any such application will be sent
to ali parties known or believed to be
interested in the application and a copy
of the notice will be posted in post
offices or other public places in the area.
Public notices, apart from providing in-
formation relative to any harbor line ap-
plication, shall make it clear that harbor
lines are guidelines for defining, with
respect to the impact on navigation in-
terasts alone, the offshore limits of open
pile structures or fllIs and that the
establishment of a harbor llne carries
with it no prespmption that individual
applications for permifs to undertake
work shoreward of any harbor line will
ke granted. Publlc hearings will be held
in connection with applications for the
establishment or modification of harbor
lines whenever there appears to be sufli-
cient public interest to justify the hold-
ing of a public hearing or when respon-
sible Federal, State or local autharities,
ineluding Members of the Congress, re-

o716l

quest that & hearlng be held and it is
likely that information will be presented
at the hearing thut will be of nssistance
in determining whether the harbor ilne
shaould he estahlished or modified. Dis-
trict Pngineers will forward all recom-
mendations concerning the establish-
ment or modification of harbor lines
through the appropriate Division En-
gineer to the Offlce of the Cluiel of En-
gineers, DAEN-CWO-N, No¢ new harbor
Ines will be estahlished and no exisi-
ing harbor lines will be modifled unless
specifically authorized by the Chief of
Engineers.

PART 329——DEFINITION OF NAVIGABLE
WATERS OF THE UNITED STATES

=

geg.l Purpose.

3202  Applicability.

2293  General polcies.

32e.4 General definltions.

320.f Oeneral scope ol deferminatlone.

a20.6 Interstate or forelgn commerce.

aznT Intrastate or interstats nature of
waterway.

3202  Tmproved or oalura! condiilons of
waterbody.

2289 Time at which commerce exlsts or
determination 1z made,

329.10 Existence of obstructions

329.11 Geographic and jurlsdicticnal limity
of rivers and iakes,

32912 Geographie and jurisdictionhal Nmita
of oceanic and tidal waters

329.13 Qecgrephic limits: shifting hound-
aries.

32614 Determination of navigabillty.

22018 Tnqulrles regurding delermingtions,

32016 Use and malntenanee of lists of

determinations,
Avrnontry: 33 TR.C 4071 &f seq.

£ 329.1 Purpose.

This regulation defines the- term
“navigable waters of the United States”
as it is used to define authorities of the
Corps of Engineers, It also preseribes the
policy, practice and procedure to be used
in determining the extent of the jurisdic-
tien of the Corps of Engineers and in
answering inguiries concerning ‘navi-
gable waters.”

8 329.2  Applieahility.

This regulation is applicgble to all
Corps of Engineers Districts and Divi-
sions having Clvil Works responsibilities.

§ 329.3 General pol _ir.im;.

Precise deflnitions of “navigable
waters” or “navigability” ars ultimately
dependent on fudicial interpretation, and
cannot be made conclusively by sdmin-
istrative agencies. However, the policies
and criteria contained in this regulation
are in close conformance with tha tests
used by the Federal Courts end deter-
minations made under this regulation
are considered binding in regard to the
activities of the Corps of Engineers,

§ 3294 General definition.

Navigable waters of the United Stales
are those waters that are subject to the
ebb and flow of the tide and/or are pre-
sently used, or have been used In the
past, or may be susceptible for use ta
transport intersizte or foreign com-
merce. A determination of navigability,
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once made, applies laterally over the en-
dre surface of the waterbody, and i not
extinguished by Iater actions or events
which impede or destroy navigable capa-
clty,

§329.5 General scope of delermination.

The several faciors which must be
examined when making a determina-
toh whether a waterbody is & navigable
water of the United States are discussed
in detall below, Generally, the follawing
conditions must he satisfied:

(a} Past, present, or potentizl pre-
sence of interstate or foreign commerce:

{b) Physical capabilities for use by
commerce as in subparagraph (a) above:
and

{e} Defined geographie limits of the
waterbody.

§ 3296

(a) Natureof Sommerce: type, means,
and extent of use. The types of com-
mereial use of & waterway are extremely
varied and will depend on the charaecter
of the region, its products, and the dif-
ficultles or dangers of navigation. It is
the waterbody's capability of use hy the
publie for purposes of transportation of
commerce which is the determinative
Tactor, and not the time, extent or man-
ner of that use. As disenssed in § 3399
below, it 13 sufficlent to establish the
potential for commercial use at any past,
present, or future time, Thus, sufficient
commerce may be shown by historiesl
use of cannes, bateaux, or pther frontier
craft, as long as that tvpe of boat was
common or well-suited 1o the place and
reriod. Similarly, lhe particular items
ot commerce may vary widely, depending
again on the repion and pericd. The
gouds involved might be grain, furs, or
other comuncree of the time. Logs are a
common  example; transporiation of
logs has been a subsiantial and well-rec-
ognized commercial use of many nhavig-
able waters ol the United States. Note,
however, that the mere prescnce of float-
ing logs will not of itself make the river
“navigable’; the logs must have been re-
lated to w comnmmercial venture. Similarly,
the presence of recreational craft may
indleate that a waterbody is capable of
bearing some forms of commerce, either
rresently, in the future, or at a past
point in time,

(h) Nature of commerce: interstate
and intrasiote. Interstate commerce
may of course be existent on an intra-
state voyage which occurs only between
places withim the same state. It is only
necessary that goods may be brought
from, or eventually be destined to go to,
another state. (For purposes of this
regulation, the term “intersiate com-
merce” hereinafter Includes “foreign
commerce” az well)

§ 329.7 Intrastule or interstute nature of
wialerway.

A waterbody may be entlrely within
8 state, yet still be capable of carrying
Interstate commerce. This is especially
clear when It physically connects with
a generally acknowledred avenue of

Interstale ur foreign commerce

RULES AND REGULATIONS

Interstate commerce, mich as the oceun
or onse of the Great Lakes, and is yet
wholly within one state, Nor is it nec-
essary that there be a physileally naviga-
ble ponnection across a state houndary.
Where a waterbody extends through
One or more states, but substantial por-
tions, which are capable of hearing
interstate commerce, are located in only
one of the states, the entirely of the
waterway up to the head tupper limit)
of mnavigation is subject to Federal
jurisdiction.

§329.8 Tmproved or natural ronditions

of the walerhudy,

Determinations are net limited to the
natural or original condition of the
waterbody. Navigability may also be
Ifound where artificial aids have been or
may be used to make the waterhody suit-
able for use in navigation.

(a) Ezisting tmprovements: artificial
waterbodies. (1) An artificial channel
may ollen constitute a navigable water
of the United States, even though it has
heen privately developed and main-
tained, or passes through private prop-
erty. The test is generally as devcloped
above, that is, whether the waterhody
s capable of use to transport interstate
comincree, Canals which connect two
navigable waters of the United Statcs
and which are used for commerce clearly
fall within the test, and themselves be-
come navigable. A canal open to naviga-
ble waters of the United States an nnly
one end is itself navigable where it in
fact supports interstate commerce. A
canal or other artificial waterbody that
s subject to ehb and Aew of the Lide is
alse a navigable water of the United
States.

12y The artificial waterbody may be
a nujor portion of a river or harbor area
or merely & minor backwash, slip, or
turning area. (Sce § 223.12(h) )

(3) Private ownership ol the lands
underlying the waterbody, or of Lhe
lands through which it runs, daes not
preclude & finding of navigability.
Ownership does become a controlling
factor if g privalely construeted and
operated canal is nol used to transport
mterstate commerce nor used by the
public; it is then not considered to be
a navigahle waler of the Tnited States,
However, a private waterbody, even
though not itse¥f navigable, may so af-
fect the navigable capacity aof niearby
waters as to nevertheless be subject to
ceriain regulatory authorities,

th} Nom-eristing improvementy, pusf
or polential, A walerbody may also be
considered navigable depending on the
{eusibllity of use to transport interstate
comiuerce after the construction of
whatever “reasonable” impreovements
may patentially be made. The improve-
nents need not exist, be planned, nor
even guthorized; it = enough that poten-
tially they could be made. Whal is &
“reasonable” inprovement is wlways a
matter of degree; {hicre must be a bal-
ance between cost and need at & time
when the improvement would be (or
would have heen) useful. Thus, If an

improvement were “reasonable” at a
tirne of past use, the water was therefore
navigable In law from that time fur-
ward. The changes in engineering prac-
tices or the coming of new Industries
with varyving clesses of freight may af-
fect the type of the improvement: those
which may be entirely reasonable in gz
thickly populated, highly developed in-
dustrial region may have been entirely
too costly for the same region in the
days of the ploneers. The determina-
tion of reasonable improvement is often
similar to the cosi analyses presently
made in Corps of Engineers studics.

§329.9 Time ot which commerre exists
or determination is nude.,

(o} Past use. A waterbody which wags
navigable in its patural or improved
state, or which was susceptible of rea-
spnable improvement <as discussed in
§ 329.8(b} above) retains its character
as “navigable in law™ even though il is
not presently used for commerce, or is
presently incapable of such use becayse
of chinged conditions ar the presence of
ohatrueticis, Nor does absence of use be-
cause of changed economic conditions
affert the legal character of the water-
body. Ouce having attained the charac-
ter of “nevigable in law,” the Federal
authority remains in existence, and can-
not be abandoned by administrutive olli-
cers or court action. Nor 1s mere inatten-
tion cr ambiguous action by Congress an
abandonment nf Federal conirol. How-
ever, cxpruss stalutory declarations by
Congress thal deseribed portions of a
waterbody are nonnavigable, or have
Lbeen abandoned, are hinding upon the
Bepartment of the Army. Each statute
must be carefully exarnined, since Con-
gress aften reserves the power to amend
Lt Act, or assigns special duties ol su-
pervision and contrel to the Secretary of
the Army or Chicl of Engineers.

‘h) Future or potential use. Naviga-
bility may also be found in a waterbody's
susceptibility for use in its ordinary con-
dition or by reasonsble improvement to
transport interstate commerce, This may
be cither in its natural or improved con-
dition, and may thus be existent al-
though there has been no actual use ta
date. Non-use in the past therefore does
not prevent recognition of the potentiul
for future use.

§ 329.10 ECaistence of obstructions.

A stream may be navigable despite the
existence of frlls, rapids, sand bars,
bridges, portages, shifting currents, or
similar vbstructions. Thus, a waterway in
its eriginal tondition might have had
substantial obstructions which were
uvercome by frontier boals and/or por-
tages, and nevertheless be a “channcl”
for comumerce, even though boats had Lo
be removed from the water in some
stretches, or logs be brought around an
obstruction by means of artificial chutes,
However, the guestion is ultimaetely n
matter of degree, and {t must be recog-
nired that there is some point beyond
which navigablilty could not be estab-
lished,
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§ 329.11 Gurographic and jurisdiciional
limits of rivera and lukes.

fa) Jurisdiction over entire bed. Fed-
eral regulatory Jurisdiction, and powers
of lmprovement for navigation, exiend
laternlly to the entire water siurface and
bed of a navigable waterbody, which in-
cludeg all the land and waters below the
ordinary high watar mark, .

Uy The “ordinary bigh water mark”
an nhon-dnl rivers is the llne on the
shore establilshed by the fuctustions of
water and Indicated by physical charae-
teristles such as a clear, natural line im-
pressed on the bank; shelving; changes
in the character of soll; destruction of
terrestrial vegetation; the presence of
litter and debris; or other appropriate
means that consider the characteristics
of the surrounding areas.

(3} Ownership of a river ur luke bed
or of the lands between high and low
water marks wili vary according to state
law; however, private ownership of the
underlying lands has no bearing on the
existence or extent of the dominant Fed-
eral jurisdiction over a navigable water-
body.

(h) Upper limit of navigability. The
character of a river will, &t some paint
along its length, change from navigable
to non-navigable, Very often that point
will be at a major fali or rapids, or other
place where there is & marked decrease
in the navigable capacity of the river.
The upper limit will therefore often be
the same point traditionally recognized
85 the head of navigation, but may, un=-
der some of the tests described above, he
at some point yet further upstream.

§ 329.12 Ceographic and jurisdictionul
limita of ‘oceanic and tidal waters.

(a8} Ocean and coastal weters, The
navigable waters of the United Siates
over which Corps of Engineers regula-
tory jurisdietion extends include all
ocean and ¢oastal waters within o zone
three geographic (nautical) miles sea-
ward {rom the comst line. Wider zones
are recognized for special regulatory
powers, such as those exercised over the
Cuter Continental Shelf,

(1) Coast line defined. Generally,
where the shore gdirectiy contacts the
opeli sed, the line on the shore reached
by the ordinary low tides comprises tha
coast lne from which the distance of
three geographic miles is measured. On
the Pacific coast the line of mean lower
low water is used. The line has signift-
cance for both domestle and Internation-
al law (in which it is termed the “base-
ling”), and is sublect to precise def-
initions. Special problems arise when
olfshore rocks, islands, or other bodies
exist, and the line may have to be drawn
to seaward of such bodies. -

(2) Shoreward limit of jurisdiction.
Regulatory jurisdiction in constal ATEAS
extends Lo the line on the shore reached
by the plane of the mean (average) high
water. However, on the Pacfle coast, the
line reached by the mean of the higher
hlgh waters Is used. Where precise de-
termination of the actual Iocation of the
line becomes necessary, it must be es.
tabllished by survey with refsrence tg
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the aveliable tidal datum, preferably

_averaged over a Deriod of 18.8 years, Lass

precise methods, such as observation of
the “apparent shoreline” which is deter-
mined by reference to physical markings,
lines of vegetation, or changes In type
of vegetation, may be used only where
an estimate is needed of the line reached
by the mean high water.

(¢) Bapr and estugries. Regulatory
Jurladiction extands to the entire surface
and bed of sll waterbodies sublect to
tidal actlon, Jurisdiction thus extends ta
the edge (as determined by § 329.12(a}
(2} above) of all such waterbodies, even
though portions of the waterbody may be
extrernely shallow, or obstrusted by
shoals, vegetation, or other barriers.
Marshiands and similar areas are thus
considered “navigable in law,” but only
50 far as the area is subject to inundation
by the mean high waters. The relevant
test 15 therefore the presence of the mean
high tidal waters, and not ihe general
test described above, which generally gp-
plies to inlend rivers and lakes.

§ 32913 CGeographin
houndarica,

Permanent changes of the shoreline
conflguration result in simUar glterations
of the boundaries of the navigable waters
of the United Stmtes. Thus, gradual
changes which are due to natural] causes
and are perceptible only over some period
of Lime constitute changes In the hed
of a waterbedy which also change the
shoreline boundarles of the navigable
waters of the United States. However, an
arca will remaln ‘“navigable in law,”
even though no longer covered with wa-
ter, whenever the change has occurred
suddenly, or was caused by artificlal
forces intended to produce that change,
For example, shifting sand bars within
& river or estuary remain part of the
havigable water of the United States,
regardiess that they may be dry at a
Pparticular point in time,

§329.14 Determination of navigability.

(s) Effect on determinations. Although
conclusive determinations of navigabil-
ity can be made only by Pederal
Courts, those made by Federal agencies
are nevertheless sccorded suhstantial
weight by the courts, It is therefore nec-
essary that whernt jurisdictional questions
urise, District personnel carefully inves-
tigate Lhose waters which may be stibject
to Federal regulatory jurisdiction undar
the guldelines set out above, as the re-
sulting determination may have substan-
tial impact upon a judicial body. Official
determinations by an agency made in

- the past ean be revised or reversed ss
necessary to réflect changed ryles op
interpretations of the law.

(bY Procedures of determination. A
determination whether a waterbody is &
navigable weter of the Unlted States will
be made by the Division Engineer, and
will be based on & report of findings pre-
pared at the District level in accordance
with the eriteria set out in thls regula-
ton. Each report of findings will be pre-
pared by the District Engineer, accom-
panied by an opinton of the District
Counsel, and forwarded ta the Division

limils:l shifiing
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Engineer for a inal determination. Fach
repory of findings will be based sub-
stantially on applicable portions of the
format in subparagraph (c) below.

(¢} Buggested farmat of report of find-
inga:

(1) Meme of waterbody .. . _________.___
(2) VrIBULAYY 40 oo memcee oo oo
(4) Physical characteristica . ___________
(1) Type: (rivor, DAY slough, ewtusry, otc.}..
{11} Length
{ii1) Approximate discharge volumes:
Maximum o ___ . ____
Minimum e _.___
Memn el

(vl1} Description ¢f tmprovements to DAVi-
gatlon not lwted In subparagraph (5}
below .

{4) Nature and location of algnificpnt ob-
structions to navlgstion in portions of thiy
waterbody used or potentially capable of
use in interstate commerce._________.. __

{5) Authorized projects .. ______.______

{1} Wature, cendition mnd locatlon of any
Improvements maede under projecta gu.
thorized by Congress. .. ____.___

{1} Description of projects authorlzed but
not conetrucled_ L ________ .

porta deseriblng the weterbody_ __
{6) Pant or present Interstate commeree____

(1) Qenernl types. extent, and period 1

e ...
{#1} Documeniation if BeCAgERTY .. _.
(7} Potentlsl use for interstats commeree,

M appleable. . _______ _______________ . -

(8) Nature of jurisdletion koown to have
been exercised by Federal agencles U nny-
{8} State or Federal court decislons relating
to navigability of the waterbody, iIf any___
(10) Remerks .________.._______ "
(11} Finding of navigabillty (with date)
end recommendation for determination_

§329.15 Inquiries regarding  determi-

nalions.

(8} Findings =and determinations
should be made whenever a question
arises regarding the navigability of a
waterbody. Where no determination has
been made, a report of findings will be
Drepared and forwarded to the Division
Engineer, as deseribed above. Inguiries

may be answered by an interim reply -

whiich Indicates thet a final agency de-
termination must be made by the Divi-
sion Engineer. If 8 need develops for an
emergency determination, District Engl-
neers may act In reliance on a Anding
prepared as in § 329.14 above. The report
of Andings should then be forwarded to
the Division Engineer on an expedited
hasis,

() Where determinations have been
made by the Division Engineer, inquiries
regarding the navigability of specific
rortions of waterbodies covered by these
determinatlons may be answered as
follows:

This Department, !n the administration of
the laws enacted by Congreaa for the protec-
tion and preservation of the navigabls waters
of the United Biates, hag determined
that .. {River) (Bay) (Laks, ote.) & a
nevigable water of +the Unlted Btates
from oo o _____. Actions which modlfy
ot otherwlse affect those waters are mubject
o -the Jurisdictlon of this Dspartment,
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Ahether sueh actions oceur within or cutslde
the navigable areas,

(e} Specifle Inquiries regarding ths
jurisdiction of the Corps of Engineers
can be answered only after a determina-
tion whether (1) the waters are navigabla
waters of the United Statea or (2) If not
navigable, whether the proposed type of
activity may nevertheless sa affect the
navigable waters of the United Btates
that the sszertion of regulatory jurisdic-

tion i5 deemed necessary.
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§ 329,18 Use and maintenance of lists of
determinations.

» (&) Tabulated lists of final determina-

tlons of navigabilfy are to be maintained
n each District office, and be updsated as

"necessitated by court declsions, jurlsdic-

tional Inquirles,
conditions.

(b) It should be noted that the lists
represent only those waterbodles for
which determinations have heen made:
absence from that list should not be

or other changed

taken as an indlcation that the water-
body is not navigahle,

(¢) Deletlons irom the list are not au-
thorized, If a change in status of a water-
body frem navigable to non-navigable is
deemed necessery, an updated finding
should be forwarded to the Diviston
Engineer; changes are not considered
finel until & determination has been
made by the Division Enginesr,

[FR Doc.77-20464 Filed 7-18-T7.8:46 am|
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